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VoLUME DECEMBER, 1946 


Bank Not Liable Depositor for Proceeds Checks 
Misapplied Corporate Officer Depositor 


Where plaintiff, federal savings and loan association, and 
depositor defendant bank vests corporate officer with 
plenary powers over its affairs, and under such powers 
corporate officer draws checks payable defendant bank and 
subsequently misapplies proceeds said checks, and evidence 
shows that similarly drawn checks were paid defendant 
bank for long period time before and after the fraudu- 
lently drawn checks question were drawn, and defendant 
bank submits monthly statements plaintiff, which get solely 
the hands the corporate officer, held plain- 
tiff’s duty promptly challenge method used said officer 
doing business notwithstanding the fact that the statements 
get solely into hands said officer, his knowledge 
becomes the knowledge the plaintiff’s board directors. 

The officers the defendant had right indulge the 
presumption honesty, fair dealing and good faith the 
part the corporate officer and nothing transpired weaken 
impair that faith the transactions were according 
established custom and the disbursements seemed logical, and 
further the plaintiff’s methods doing business were never 
questioned federal examiners board 
directors. 

further held that under the circumstances the defen- 
dant bank not liable plaintiff for misapplication funds 
corporate officer. The bank not put inquiry. The 
doctrine presumptive imputed notice only resorted 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 1077. 
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out necessity and then with reluctance. Generally its appli- 
cation results from bad faith, fraud gross negligence 
the part the one charged, and only then invoked because 
would unconscionable permit the defendant bank 
assert had knowledge. The defendant bank guilty 
neither bad faith, fraud, nor gross negligence. duty 
inquire depends upon circumstances and the circumstances 
instant case not warrant inquiry. was decided 
the case Federal Savings and Loan Corporation First 
National Bank, Liberty, Mo., District Court, 
Missouri, D., Federal Supp. 207. 
The court, its opinion, stated: 


The defense interposed substantially that the checks were issued 
said Association due and regular course business, and, though 
made payable defendant, yet each was paid and the proceeds applied 
directed authorized officers and agents the Association and 
that each instance either immediately ultimately, the payment 
discharged equal liability the Association created specific 
act the board directors the Association the necessary 
liabilities that inhere and accrue regular routine operation the 
Association. 

The facts are undisputed. One Harold Wilson was, all the times 
mentioned the pleading and the evidence, the president and 
manager the Associat‘on. bore good reputation for honesty 
and fair dealing and had the confidence the board directors 
the Association and was invested said board with plenary powers 
and the defendant was advised. the said Wilson was 
faithless his trust and means excessive appraisals 
and the fraudulent release valid mortgages, he, over period 
years, defrauded the Association much more than $100,000. 

Aileen Chrisman was, the same time, secretary and treasurer 
the Association and all the aforementioned checks were signed either 
the said Wilson her, that is, them president-manager 
the secretary-treasurer. 

The plaintiff contends that due and reasonable inquiry had been 
made the defendant the fraud Wilson would, large extent, 
have been averted minimized, and that the fact that said checks 
were made payable defendant put notice. 

Additional facts they may become pertinent will stated 
the course this memorandum opinion. 

the outset plaintiff proffers procedural objection that, 
upon suit for money had and received, assumpsit, the defense 
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greatly limited and the defendant can neither properly plead nor 
prove that loss was actually sustained the This 
objection untenable. 

The action one that involves equitable principles and the defen- 
dant may interpose any defense that shows the plaintiff equity and 
good conscience not entitled recover. Myers Hurley Motor Co., 
273 U.S. 18, loc. cit. 24, S.Ct. 277, L.Ed. 515, A.L.R. 1181; 
Stone White, 301 U.S. 582, loc. cit. 535, S.Ct. 851, Ed. 
1265 Henderson Koenig, 192 Mo. 690, S.W. 88; Bradley Lum- 
ber Co. Bradley County Bank, Cir., 206 41, loc. cit. 45. 

The first logical inquiry relates the proper course the 
defendant when the checks payable were presented: 

And, first, was this such unusual circumstance provoke 
justify inquiry? The evidence showed that literally scores 
checks were similarly drawn and paid defendant over period 
years, concurrently with well antedating the several checks sued 
on. 

And, second, the applications the proceeds the checks were 
made under the immediate notice and observation the defendant and 
were apparently properly applied. 

And, third, the defendant had regularly furnished the plaintiff’s 
assignor with statements its account with the paid checks vou- 
chers. This was done monthly, and complaints had ever been made. 

And, fourth, the Association had been annually examined federal 
authorities and fault had been found with such method doing 
business. 

And, fifth, the said Wilson not only bore good business reputation 
but was clothed the board directors the Association with 
plenary powers, and, such being true the question arises,—In what 
way could the officers the defendant have questioned the method? 

Both the courts and text writers have accorded logical legal 
status checks made payable drawee banks. legal effect 
the same payable bearer cash and necessarily involves 
intended change the status the fund. Mayo Bros. Chemical 
Corporation Capital Bank, 192 Miss. 293, So.2d 220, 
138 A.L.R. 849, loc. cit. 852. And the application the proceeds 
each check under the immediate observation and supervision 
the defendant surely would not form the basis for compel inquiry. 
Moreover, the defendant had submitted monthly statements the 
Association, and, even though these came solely into the hands the 
dishonest Wilson, yet his knowledge, under all the authorities, became 
the knowledge the Association’s board directors and was 
the duty the Association promptly challenge the method. Eng- 
land National Bank United States, Cir., 282 121, 125, loc. 
cit. 126, 127; Leather Manufacturers’ Bank Morgan, 117 U.S. 
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96, loc. cit. 107, 108, S.Ct. 657. L.Ed. 811; Reynolds Third 
National Bank, Mo.Sup., 225 S.W. 901, loc. cit. 903, 904. 

Mattison-Greenlee Service Corporation Culhane, C., 
F.Supp. 882, 886, cited the plaintiff, the District Court expressed 
the rule when said the depositor “is charged with knowledge 
such facts reasonable examination honest agent would 
evidence showed that the files the Association were 
replete with information that checks were drawn this way. 

addition this, the numerous examinations made the national 
authorities were reassurance the defendant its records were, 
should have been, checked repeatedly with respect these identical 
disbursements. Officers the defendant had right indulge the 
presumption honesty, fair dealing, and good faith the part 
the said Wilson and nothing transpired weaken impair that 
faith the transactions were according established custom and 
the disbursements were apparently logical. Their confidence Wil- 
son was reinforced the failure the Association the federal 
authorities challenge question the manner doing business. 
The foregoing fully differentiates this case from Federal Savings 
Loan Ins. Corp. Kearney Trust Co., Cir., 151 F.2d 720. 

The officers the defendant dealt with man who was invested 
with the greatest authority executive head the Association and 
its general manager. had been formally advised this 
fact the Association’s board directors. Under such circum- 
stances there was scarcely opportunity interrupt the transaction 
business and delay apparently important matters while inquiry 
was being made. And, realistically and practically, whom could 
the inquiry have been properly addressed? Moreover, the doctrine 
presumptive imputed notice harsh doctrine and only 
resorted out necessity and then with reluctance. Generally its 
application results from bad faith, fraud gross negligence the 
part the one charged, and only then invoked because would 
unconscionable permit the defendant assert that had knowl- 
edge. Sections 29, 30, 33, 545, 546; United States Shelby 
Iron Co., 273 U.S. 571, S.Ct. L.Ed. The defendant 
guilty neither bad faith, fraud, nor gross negligence. duty 
inquire depends upon circumstances. Words and Phrases, 
Perm.Ed., 353, “Reasonable Inquiry;” Slack Kansas City 
Gas Co., 233 Mo.App. 306, 120 S.W.2d loc. cit. 72; Pearson 
Kansas City, 331 Mo. 885, S.W.2d 485. And the circumstances 
this case did not warrant inquiry. 

The evidence was conclusive that each case the check dis- 
charged equal liability the Association either created the 
specific act the board directors the Association the 
basis fundamental law the Association. 
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most instances the board directors had approved loans 
which inevitably required cash disbursement. fraud inhered 
such loans, the responsibility rested upon the Association’s board and 
not the defendant. The disbursements such cases were ulti- 
mately, not immediately, applied precisely authorized the 
Association’s board directors. 

other cases the checks were given satisfy the obligation 
the Association redeem its savings pledges shares. the regular 
course business, under its charter and laws, was bound loan 
upon redeem its savings shares the instance and election its 
subscribers members. Savings shares, when issued, became and 
were outstanding obligations. action the board directors 
was necessary effect loans upon the redemption savings shares. 
such cases the Association was duly credited with the disburse- 
ments which discharged liabilities the amount the checks 
issued. The association lost nothing these transactions. 


The evidence the plaintiff showed that losses sustained 
the Association were effected its president and general manager 
securing fraudulent appraisals real estate upon which loans were 
authorized its board directors, and also dishonestly and 
fraudulently satisfying the records unpaid mortgages. ‘These dis- 
honest and fraudulent acts were remote from and were way 
influenced any act acts the defendant. 

stated, the Association’s board directors granted plenary 
powers its faithless president and general manager and advised 
the defendant the fact. invited confidence and trust officer 
whose conduct became the duty the board supervise and check. 
The by-laws the Association imposed upon its board directors 
the duty direct its operations and clear language directed that 
the board “shall have complete responsibility for the management 
the Association.” 

Through the manipulations the board’s chosen executive, the 
Association sustained staggering losses, and the plaintiff, assignee 
the Association, now seeks recoup portion such losses from 
the defendant which performed act within the immediate sphere 
the fraudulent operations. The Association’s president and board 
directors occupied this sphere while the defendant acted only 
the periphery the field fraud and instance either care- 
lessly otherwise aided facilitated the the wrongs 
inflicted upon the Association. 

admitted the plaintiff that many counts the complaint 
should dismissed recovery denied, and, view the foregoing 
discussion, recovery should denied all the other counts. will 
ordered. 
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Moratorium Agreement Executed Depositors 
Private Bank Held Binding Proprietor 
Individually And Bank 


Where receiver appointed for insolvent bank and sub- 
sequent thereto 92% the depositors executed agreement 
which they mutually obligated themselves not “with- 
draw any the sums which may credited our several 
accounts” for period five years, held that said morato- 
rium agreement binding bank and its sole proprietor, and 
statute limitations does not begin run against claims 
depositors against bank the sole proprietor until the end 
the five years. 

Proprietor bank took the benefit the five years morato- 
rium agreement, and the strength obtained discharge 
temporary receiver, reopened the bank and continued 
business for period nearly five years. The legal effect 
the moratorium agreement between the depositors 
the one hand and proprietor his bank the other hand 
was fix the due date for payment their moneys the 
bank said time least five years after the agreement 
was consummated. This was decided the case Mc- 
Keyes’ Estate, Supreme Court Michigan, Rep. 
(2d) 155. court its opinion stated: 


The inception the relevant factual background accurately 
stated the circuit judge follows: 

the name and style Juan McKeyes Company, Juan 
McKeyes and his son Frank McKeyes, co-partners, conducted 
the busines private bank for many years Lawton, Michigan. 
Juan McKeyes died March 28, 1925, leaving sole heirs-at-law his 
wife Maria McKeyes, daughter Grace Brown, and the son 
Frank His estate was not probated. With the consent and 
acquiescience his mother and sister, the surviving partner continued 
operate the banking business under the same name and style. 

“May 1982, Frank McKeyes filed petition for receivership 
liquidation the bank. Maria McKeyes and Grace Brown 
also requested appointment receiver. temporary receiver was 
appointed. However, the depositors had implicit faith Mr. Mc- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 166. 
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Keyes. Within three weeks 262 depositors, representing 92% 
value deposits signed agreement reading follows: 


the undersigned depositors Juan McKeyes Company 


bank Lawton, Michigan, for and consideration the mutual 
benefits the bank and ourselves, hereby agree follows: 

agree that will not, for period five years withdraw 
any the sums which may credited our several accounts this 
time said bank, unless the opinion the bank shorter time 
can fixed, but will all that reasonable and proper assist 
the bank regain its financial standing, being understood that de- 
posits made checking accounts and after this date, 
shall subject check against but that our withdrawals from this 
fund shall reasonable possible. being the purpose this 
agreement make possible and enable the bank cope with the 
present unsettled financial condition and prevent loss the part 
the depositors.’ 

“May 29, Frank McKeyes filed petition for discharge 
temporary receiver, setting forth that: 

the appointment said receiver, very large percentage 
the depositors the said Juan McKeyes Company, bankers, 
have solicited these petitioners that the bank reopen, and that might 
continue business, and your petitioners have made efforts enable 
them reopen said bank, and ask for the discharge receiver- 
ship and dismissal this case. this end, depositors said bank, 
their own volition have circulated and signed agreements words 
and figures This was followed copy the agree- 
ment above set out. 

widow and daughter filed consent writing dismissal. The 
bank was reopened because 92% the depositors requested.” 

the above petition Frank McKeyes the temporary re- 
ceiver was discharged, the proceedings dismissed, and the bank resumed 
business. The bank continued business until April 23, 1937 
week two prior the expiration the depositors’ five year agree- 
ment not withdraw deposits) when Frank McKeyes instituted 
second proceeding for receivership. Prior thereto Frank McKeyes 
had become the sole proprietor this private bank. this appeal 
the following appears stipulation facts: 

the claims filed and allowed this record appear this 
statement liabilities (filed the 1937 receivership). Under date 
August 24, 1938, the receiver filed what appeared this record 
Exhibit Exhibit sets forth itemized statement the 
claims every depositor, whether his name for checking account 
certificate deposit savings account. This list likewise in- 
cludes each and every claim filed the estate Frank McKeyes, de- 
ceased, and allowed the Circuit Court this All the 
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certificates deposit, savings books, other evidence these dif- 
ferent claims were made part the receivership file and offered 
evidence the trial this case. The fina] account the receiver 
showed that paid 3.35% each the creditors, whose claim was 
allowed the receivership proceeding.” 

The first objection urged appellant that the creditors’ claims 
against the estate were not proven. The claims allowed against the 
estate the deceased were claims presented the 1937 receivership, 
with the deduction the payments made the receivership. 
the outset must noted that since Frank McKeyes was the 
sole proprietor the private bank which operated, any and all 
claims established against the insolvent bank and which were not paid 
full remained such unpaid balances valid obligations enforce- 
able against Frank McKeyes individually, unless some valid defense 
was made appear. This circumstance resulted there being filed 
the 1937 receivership not only the schedule the assets and liabili- 
ties the bank, but also schedule the personal assets and lia- 
bilities Frank McKeyes, which was signed him. 

(1) Proof claims. whether competent proof claims 
against the estate was made, the record discloses the following: All 
the records the receivership proceedings were offered and 
received evidence; and noted above, this offer included “All the 
certificates deposit, savings books, other evidence these dif- 
witness behalf the claimants testified follows: 

Now the Probate Court Probate file the Frank McKeyes, 
deceased, each one these claims separately filed and set forth? 
They are separately filed the Probate matter the estate 
Frank McKeyes, deceased.” 

connection with the above the witness testified had made 
accurate list showing the amount due each the claimants filed 
the probate court. Thereupon the list prepared was produced 
and consent counsel received evidence lieu the witness 
testifying orally the amount each the respective claims. 
the absence any testimony tending establish affirmative 
defense any these claims, are the opinion that the testimony 
offered made prima facie case and was sufficient establish each 
these claims valid obligation the estate Frank Mc- 
Keyes, deceased. 

reach the above conclusion notwithstanding all the testimony 
was taken subject appellant’s objection that the individual claim- 
ants did not appear the hearing and submit cross-examination, 
“that the estate has raised this case specifically the statute limi- 
tations,” that the offered testimony did not disclose the due date 
the respective claims, and that their having participated the 
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1937 receivership proceedings the creditors had elected inconsistent 
remedy and their claims law were fully satisfied. Our determina- 
tion not based the assumption that the allowance these claims 
the 1937 receivership proceedings was legal effect judgment 
each such claims; but rather because the fact that the bank 
books, certificates deposit, etc. the respective claims, which were 
part the records and files the receivership proceedings, were 
received evidence the instant case, together with the supplemental 
testimony the witness Benton. 

(2) Statute Limitations. Appellant’s contention that these claims 
were barred the statute limitations not tenable. appel- 
lant’s brief stated: “All the claims, except Marshall, Hawkins, 
Stoker and Boyer (which were allowed independent the receiver- 
ship), are evidenced these certificates deposit savings books and 
other documents. All are dated prior 1932.” 

The 1932 date refers the first receivership for which Frank 
McKeyes petitioned May 1932. That proceeding was obviously 
terminated upon the discharge the temporary receiver, May 29, 
1932. was during the period between these two dates that the 
bank depositors representing 92% the bank’s deposits entered into 
the moratorium agreement which they mutually obligated themselves 
not “withdraw any the sums which may credited our several 
accounts” for period five years. The exact date when this 
mutually binding obligation not withdraw their deposits was con- 
summated became effective does not appear the record. But 
appellant’s brief stated concerning the first receivership: “No 
permanent receiver was ever appointed because few weeks after the 
appointment temporary receiver (May 1932, later), 303 
undertook not withdraw any their old deposits from the bank” 
for five years. The agreement was filed the receivership proceedings 
the circuit court May 28, 1932. are not accord with appel- 
lant’s contention that neither Frank McKeyes nor his private 
bank are any way bound the terms the depositors’ five year 
agreement, which for convenience refer moratorium. Appel- 
lant notes that the agreement was not signed McKeyes the 
bank such. Nonetheless too clear for argument that McKeyes 
his individual capacity and proprietor his private bank took 
the benefit the five year moratorium agreement, and the strength 
obtained the discharge the temporary receiver, reopened this 
private bank, and continued business for period nearly five 
years. The validity the moratorium agreement not successfully 
challenged the instant proceedings, nor think could be. 
was mutual undertaking among the depositors who signed and 
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became binding upon McKeyes and his private bank their accep- 
tance the benefit the agreement, and neither McKeyes nor the 
bank can now heard say they were not party it: Clearly 
the legal effect the moratorium agreement between the depositors 
the one hand and McKeyes his bank the other hand was 
fix the due date for payment their moneys the bank 1932 
least five years after the agreement was consummated approxi- 
mately May 28, 1937. The statute limitations did not begin 
run against any these claims prior that date. 

Frank McKeyes died May 21, appears from 
the record that the right these creditors file claims against the 
estate Frank McKeyes, deceased, was not barred the time 
his death. 

“If any person entitled bring any the actions before men- 
this chapter, liable any such actions, shall die before 
the expiration the time (six years) herein limited, within thirty 
(30) days after the expiration the said time, and the cause 
action does law survive, the action may commenced against 
the executor administrator the deceased person the claim may 
proved debt against the estate the deceased person, the 
case may be, any time within two (2) years after granting letters 
testamentary administration Comp. Laws 1929, sec. 
13981, Stat. Ann. sec. 27.610. 

None the claims the depositors who signed the moratorium 
agreement were barred the statute limitations the time they 
were submitted for allowance the estate Frank McKeyes, de- 
ceased. 

The record discloses that the claims certain depositors who did 
not sign the five year moratorium agreement were allowed, and the 
question presented whether their claims are barred the 
statute liimtations. This presents phase the law which some- 
what novel this jurisdiction—i.e., When does the statute limi- 
tations begin run against the rights depositors recover 
bank deposits? 

While there some conflict the authorities bearing upon the 
above question, are satisfied that the rule law which should 
accepted, and which supported the great weight authority, 
accurately and succinctly stated Elliott Capital City State 
Bank, 128 Iowa 275, 103 N.W. 777, L.R.A.,N.S. 1180, 111 Am.St. 
Rep. 198. The cited L.R.A. embodies abstract the briefs 
respective counsel citing numerous cases and also informative note, 
and for that reason forego citation and review the numerous 
authorities. The headnote the Iowa Supreme Court case reads: 

deposit bank does not constitute loan the money 
the bank; and the statute limitations will not commence run 
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against action certificate deposit until demand for payment 
has been made, and such demand need not made within the period 
limitation when computed from the date the deposit.” 

Obviously the same rule law should apply ordinary commercial 
and savings bank deposits applies the usual form certificates 
deposit. the body its opinion the Iowa Supreme Court says 
“we distinctly held that ordinary deposit not loan the bank 

And further, the Iowa Court said: 

are made bank accordance with the universal 
commercial usage, which becomes part the law the transaction. 
They are neither loans, nor bailments the strict sense the term. 
deposit transaction peculiar the banking business, and one 
that the courts should recognize and deal with according commer- 
cial usage and understanding. The transaction reality for 
the benefit and convenience the depositor, and, while the relation 
debtor and creditor exists, and the bank has the use the money for 
commercial gain, assumes further obligation than pay the 
amount received when shall demanded its banking house. 
Girard Bank Bank Penn Township, Pa. 92, Am.Dec. 
507.... actual demand necessary mature the debt created 
deposit, then depositors may sue once upon leaving the bank, 
and transaction intended for the mutual benefit both may 
become one oppression and wrong the bank, and this the law 
should not tolerate. That certificate deposit distinguishable 
from demand promissory note, think clear. (Citing numerous 
authorities). And that not due and payable until actual demand 
made, think held the overwhelming weight authority. 
(Citing many authorities).” 

The record before barren any testimony disclosing that any 
the claimants the instant case any time made demand for 
the payment their deposits, and hence the conclusion follows that 
the statute limitations did not begin run against their respective 
demands. Even the filing depositors’ claims the 1937 receiver- 
ship were construed demand for payment, still such demand 
was within six years and thirty days prior the death Frank 
McKeyes. There merit appellant’s contention that the 
claims allowed any them were barred the statute limita- 
tions. 

Further, connection with the phase this appeal now under 
consideration may noted that the defense the statute limita- 
tions affirmative defense (Michigan Court Rules, 1945, No. 
sec. 8), and that appellant failed establish that any the claims 
allowed were barred the statute limitations the time they were 
filed the McKeyes estate. The burden establishing affirma- 
tive defense upon the party asserting such defense, unless other- 
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wise appears from the proofs. Burke City River Rouge, 240 
12, 215 18. 

(3) Election remedy. Contrary appellant’s claim, there was 
inconsistency the part these claimants having submitted 
their claims the 1937 receivership proceedings, wherein they received 
partial payment 3.35% and later asserting right recover 
the unpaid balance claims against the McKeyes estate. Subse- 
quent the 1937 receivership and during the lifetime McKeyes, any 
all these claimants might have brought suit against McKeyes and 
the absence some legal defense recovered the unpaid balance 
their respective claims, and likewise there was right recovery 
against his estate. See Holden Co. Applebaum, 263 Mich. 507, 248 
N.W. 882. support her contention appellant erroneously cites 
and relies upon cases the type Vogel Co. Original Cabinet 
Corp., 252 Mich. 129, N.W. 200. Cases this type are not 
point because decisions therein turned upon determination that 
resort was sought had second remedy which was incon- 
sistent with remedy formerly pursued. These claimants have not 
previously resorted inconsistent remedy and therefore their 
right prosecute claims not barred the theory having pre- 
viously elected inconsistent remedy. 

Some comment made appellant’s brief the allowance 
the Boyer, Marshall, Hawkins and Stoker claims, but our review 
the record, the light the law hereinbefore determined, 
discloses reason for holding that the trial court was error 
the allowance these claims adjudged. The stipulation facts 
contains the following: “Every claim presented this record (ex- 
cept the claim Idale Marshall, Nathan Hawkins, Alice 
Stoker, and the claim $2800 Agnes Boyer) were allowed 
claims paid the receiver. later hearing the claim 
Idale Marshall was allowed the sum $1016.00. The claim 
Nathan Hawkins was allowed the sum $100.00. The claim 
Alice Stoker was allowed the sum $600.00. The 
$2800.00 claim Agnes Boyer was filed separately and proved 
the production certificate deposit itself and allowed claim 
against the receiver.” 

the final determination the circuit court each the above 
claims was allowed, although the claims Hawkins and Stoker were 
somewhat reduced amount. Evidently each these claims was 
bank obligation. The record discloses valid reason for dis- 
turbing the allowance these respective claims. Appellant asserts 
that some the claims were allowed the name parties now 
deceased mentally incapacitated; but disposing the case 
the trial judge properly provided “If creditor-depositors have passed 
away since receivership was closed suggestion death can made 
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and proper parties claimant substituted.” The remand this case 
with the right circuit court make such modification the 
record event there being occasion for doing. 

another ground for asserting that these claimants should not 
allowed recover, appellant’s brief stated: “In order 
constitute debts the decedent, the cases hold that there must first 
evidence the exhaustion all assets the bank.... There 
showing the alleged creditors here that the bank assets have 
been exhausted The above contention not justified the 
record. Instead the stipulated facts disclose that total net assets 
the insolvent bank were $26,074.32 out which the expenses 
the receivership were paid and the balance was paid the creditors 
constituting partial payment 3.35% the proven claims. 
Conclusively the assets the bank were exhausted. 

There merit appellant’s she was prejudiced 
this proceeding the refusal the probate court order more 
detailed itemized statement the respective claims. any event 
demand for such statement for further bill particulars 
does not appear have been made the circuit court and therefore 
not reviewable this appeal. 

The judgment the circuit court allowing the claims against 
the estate Frank McKeyes, deceased, affirmed; and the 
case remanded the circuit court for such further proceedings, 
any, may deemed requisite therein, and for certification 
the circuit court’s final determination the probate court for fur- 
ther proceedings said estate. Costs appellees. 


Collecting Bank Liable Payee Check Bearing 
Forged Indorsement 


Where bank receives check bearing the forged indorse- 
ment.of the payee, collects and accounts for its depositor 
(not the payee), guilty conversion for which liable 
directly the payee even though the payee such stood 
legal relation the collecting bank the time the 
forgery. Unless otherwise agreed, agent not authorized 
execute indorse negotiable paper unless such execution 
indorsement usually incident the performance the acts 
which authorized perform for the principal. This was 


NOTE—For similar decisions see Digest Edition) 581. 
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decided the case Zidek Forbes National Bank, Superior 
Court Pennsylvania, Atl. Rep. (2d) 103. 

plaintiff the instant case, sustained personal injuries 
result motor vehicle accident. Thereafter retained 
attorney, and subsequently executed power attorney 
authorizing “either settle, adjust, enter suit, pursue said 
suit the proper courts, otherwise dispose her claims 
against” the owner motor vehicle involved the accident 
(hereinafter referred the company). 

Subsequently, acting for and behalf under the 
power attorney, made settlement with the company, 
which gave its check for $500 drawn upon the bank pay- 
able the order attorney and indorsed the 
check and also forged Z’s indorsement and thereafter nego- 
tiated the check with the restaurant, received the proceeds 
thereof and absconded. The check was deposited with the 
bank the restaurant, one its depositors, for collec- 
tion agent for it. The bank presented the check 
the bank and was accepted and paid the bank, the 
entire proceeds being received the bank, the defendant 
the instant case, upon the order the restaurant. 
brought instant action against the bank for recovery 
amount check. 

was held that had right action against the bank 
and that the bank was liable directly the payee the 
check, for conversion, either trespass assumpsit, even 
though payee, did not stand any legal relation the 
bank the time the forgery. The power attorney 
executed did not give any specific authorization 
indorse negotiable paper behalf and thereby impose 
liability indorser and such authority was not inci- 
dent the disposal her claim against the company. 
The authority under the power attorney was limited 
the specific powers set forth and those powers did not 
the indorsing the check. 

The court, its opinion, stated: 


January 1987, the plaintiff, Susan Zidek, received personal 
injuries accident involving truck the West Penn Power 
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Company. Thereafter, she retained Elery Mahaffey, attorney 
law, and November 1937, executed power attorney 
authorizing Mahaffey “either settle, adjust, enter suit, pursue said 
suit the proper courts, otherwise dispose her against 
the West Penn Power Company Subsequently, Mahaffey, 
acting for and behalf the plaintiff under the power attorney, 
made settlement with the West Penn Power Company, which gave 
Mahaffey its check for $500, dated April 1938, drawn upon the 
Union Trust Company Pittsburgh, payable the order Elery 
Mahaffey, attorney law, and Susan Zidek. 

Mahaffey endorsed the check and also forged the endorsement 
the plaintiff and thereafter negotiated the check with the Nixon 
Restaurant, received the proceeds thereof and absconded. The check 
was deposited with the Forbes Bank the Nixon Restaur- 
ant, one its depositors, for collection agent for it. The Forbes 
National Bank presented the check the Union Trust Company 
Pittsburgh and was accepted and paid the Union Trust Com- 
pany, the entire proceeds being received the Forbes National Bank. 
The amount thus paid was credited the account the Nixon 
Restaurant and was subsequently paid out the defendant bank 
upon the order the Nixon Restaurant. The plaintiff brought 
action assumpsit against the Forbes National Bank, the case was 
tried the court below agreed statement facts without 
jury and the trial judge found favor the defendant; but after 
argument before the court banc with the trial judge writing the 


opinion, judgment was entered favor the plaintiff, and this 
appeal followed. 


this case the plaintiff and payee, Zidek, had right action 
against the defendant bank, for where bank receives check bear- 
ing the forged endorsement the payee, collects and accounts 


for its depositor (not the payee) guilty conversion for 
which liable directly the payee, either trespass assumpsit, 


even though the payee such stood legal relation the col- 


lecting bank the time the forgery. Lindsley al., Appellants, 
First National Bank Philadelphia, 325 Pa. 393, 190 876. 

The appellant contends that the power attorney executed 
the appellee authorized and empowered Mahaffey, her attorney, 
endorse her name the check along with his own signature, joint 
payee, order reduce the check cash and, consequently, de- 
termination this appeal depends upon construction the power 
attorney. 

The appellee retained and made Mahaffey her agent for definite, 
specific purpose, i.e., prosecute and dispose her claim against the 
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West Penn Power Company, and carry out this purpose granted 
specific powers him “either settle, adjust, enter suit, pursue 
said suit the proper courts otherwise dispose her claim against 
the West Penn Power Company These specific powers are 
not enlarged unless clearly intended. Culbertson Cook, 308 
Pa. 557, 162 803. 

addition these specific powers, the appellee gave Mahaffey 
the power generally “to all and every act and acts, thing and 
things, device and devices whatsoever needful and necessary done 
and about the premises, for her and her name do, execute, 
and perform large and amply, all intents and purposes, she 
might could do, personally present.” Unless otherwise agreed, 
general expressions authorizing agent are limited application 
acts done connection with the act business which the 
authority primarily relates; and the specific authorization par- 
ticular acts tends show that more general authority not in- 
tended. Restatement the Law Agency, Vol. 37. Where the 
authorization grants specific powers and also general power 
all things, the general power will confined the specific powers 
enumerated. Mott Kaldes, 288 Pa. 264, 135 764. The power 
attorney gives specific authorization Mahaffey endorse 
negotiable paper behalf his principal and thereby impose lia- 
bility her endorser and such authority was not incident 
the disposal her claim against the West Penn Power Company. 
Unless otherwise agreed, agent not authorized execute 
endorse negotiable paper unless such execution endorsement 
usually incident the performance the acts which authorized 
perform for the principal. Restatement the Law Agency, 
Vol. 76. are the opinion that the authority 
Mahaffey under the power attorney was limited the specific 
powers enumerated and those powers not include the endorsing 
the check involved this case. 


The appellant contends that the decision this court Zidek 
West Penn Power Company, 145 Pa. Super. 103, 810, judi- 
cially determined the authority Mahaffey endorse the check in- 
volved this case and receive the proceeds thereof, but there 
merit this contention. Although the same plaintiff, the same 
power attorney, the same attorney and the same check were involved 
the West Penn Power Company case the instant case, the 
former suit was brought against the tort-feasor, with which Mahaffey 
had been expressly authorized negotiate, and decided only the 
rights the claimant (payee) and the tort-feasor (maker the 
check) and not the rights the payee against collecting bank 
the instant case. 


3 
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BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts involving questions 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Co-Lessee Safety Deposit Box Held Joint Tenant 
With Right Survivorship Contents Therein 


Brown Navarre, Supreme Court Arizona, 169 Pac. Rep. (2d) 


Where lessee safety deposit box subsequently amends lease 
agreement include the name another and amended agreement 
states that ‘‘all property every kind, any time heretofore 
hereafter placed said box, the joint property both lessees and 
upon the death either passes the survivor,’’ and original lessee 
places cash box which commingled with property belonging 
other lessee, held not defeat the gift the cash the subse- 
quent lessee the death the original lessee. Both lessees are held 
have same interest beginning same time the cash placed 
original lessee said box and upon the death the original lessee, 
the cash belonged the other lessee, survivor, and the tenure 
the property both lessees commingled made them joint tenants 
and not tenants common the property. The children original 
lessee cannot claim the cash the box part the lessee’s 
estate. The subsequent lessee, relative the original lessee, had 
the right make power attorney widow deceased lessee 
authorizing her open the safety deposit box and remove the 
contents. 


Action Sue Navarre Brown and another against Ernestine Navarre 
and others recover the amount cash safety deposit box 
Navarre the time his death. Judgment for defendants, 
and plaintiffs appeal. Affirmed. 

Kramer, Morrison, Roche Perry, Rhue, and Chas. 
all Phoenix, for appellants. 

Lynn Laney and Grant Laney, both Phoenix, for appellees. 

Fennemore, Craig, Allen Bledsoe and Henry Allen, all 
Phoenix, amici curiae. 


NOTE—For similar decisions see Digest (Fifth Edition) 1356. 


3 
{! 
q 
q 
4 
4 
q a 
4 
q 


916 THE BANKING LAW JOURNAL 


STANFORD, will style the appellants the plaintiffs and 
appellees, defendants, they appeared the trial court. 

The two plaintiffs Sue Navarre Brown and Lavage Navarre, are the 
children Leonce Navarre and Mae Navarre who were divorced. 
Leonce Navarre received the sum $7,000 cash the settlement 
the property rights reason the Thereafter married the 
defendant Ernestine Navarre. defendant Mabel Riddle, also known 
Mrs. Lawrence Riddle, understand the pleadings, either 
sister sister-in-law Ernestine Navarre. Navarre was 
married the defendant Ernestine Navarre December, 1943, and 
Leonce Navarre died October 1944. 

Leonce Navarre rented from the Phoenix Savings Bank and Trust 
Company Phoenix, Arizona, safety deposit box. the lease 
agreement for the box was amended include the name defendant 
Mabel Riddle. The following language appears the lease agreement: 

hereby declared that all property every kind, any time 
heretofore hereafter placed said box, the joint property both 
lessees and upon the death either passes the survivor.’’ 


Two keys were given the bank the box question, one 
Leonce Navarre and one Mabel Riddle. Each had access the 
box independently the other. The box contained the following 
properties: 

Two $25 War Savings Bonds issued Lawrence Leonard Riddle 
Mabel Riddle. 

One $250 War Savings Bond issued Leonce Navarre, payable 
death Mrs. Mae Navarre. 

life insurance policy issued Mabel Wolfe, payable Lawrence 
Leonard Riddle. 

government life insurance policy issued the United States 
Lawrence Leonard Riddle. 

$6400 United States Currency. 

$3.90 war savings stamps. 

The birth certificate Lawrence Leonard Riddle. 

watch. 

Upon the death Leonce Navarre, Ernestine Navarre applied for 
letters administration his estate and represented her petition 
that the value his estate did not exceed $400. 

Mabel Riddle executed power attorney Ernestine Navarre 
authorizing the latter open the safety deposit box and remove the 
contents. Apparently the amount cash hand the bank 
the safety deposit box the time the death Leonce Navarre was 
$6400, and the two plaintiffs herein, children said Leonce 
Navarre, claim said sum part their father’s estate and that the 
same should also subject administration. 
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the claim defendants Ernestine Navarre and Mabel Riddle 
that said sum belongs Mabel Riddle and that she may give 
Ernestine Navarre, she likes with it. 

The complaint this case was filed the early part January, 
1945. the 16th day January, 1945, defendants filed motion for 
summary judgment, and supporting said motion was affidavit 
Coerver, chairman the Board Directors the Phoenix Savings 
Bank and Trust Company. Thereafter the trial court rendered its 
judgment favor the defendants. From said judgment the plaintiffs 
take this appeal. 


Plaintiffs’ sole assignment error is: 


trial court erred granting defendants’ motion for summary 
judgment, and rendering judgment their favor thereon, because 
(1) the facts alleged the verified complaint, and supplemented 
the affidavit filed support the motion for summary judgment, 
not entitle the defendants judgment their favor, and (2) the intent 
create joint tenancy cannot determined upon affidavit 
support motion for summary 


The said assignment followed the following propositions law: 


order constitute joint tenancy, four requisites must exist, 
namely: The tenants must have one and the same interest; the interest 
must accrue one and the same conveyance; they must commence 
one and the same time; and the property must held one and the 
undivided possession. other words, there must four unities: 
(1) Unity interest, (2) unity title, (3) unity time and (4) 
unity possession. anyone these elements lacking, the estate 
will not one joint tenancy. Hence, where two more persons 
acquire individual interest property different times 
different conveyances, the estate created not joint tenancy, for the 
unity time the unity conveyance would disregarded were this 
called joint tenancy. 

The construction lease safe deposit box two more 
persons depends upon the facts and the particular case. 
The use the words ‘either the survivor’ does not create 
joint tenancy. 

joint tenancy cannot created the owner property 
himself and another because unity title and unity time are lacking 
the estate created the two grantees and therefore tenancy 
common results. 

gift inter vivos first asserted after the death the alleged 
donor will subjected the closest the courts. 

The doctrine survivorship not favorite the law. 

The question intent the parties cannot determined upon 
motion for summary judgment where their rights actions are sus- 
ceptible more than one 


Under appellants’ proposition Law No. they cite Am. Jur., 
and quote from the case Siberell Siberell, 214 Cal. 767, 
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1003. Appellants also cite the case McDonough Portland Savings 
Bank, 136 Me. 71, 768. 
From Am. Jur., Par. quote: 


order constitute joint tenancy, four requisites must exist, 
namely: The tenants must have one and the same the interests 
must accrue one and the same conveyance; they must commence 
one and the same time; and the property must held one and the 
same undivided possession. other words, there must four unities: 
(1) Unity interest, (2) unity title, (3) unity time and (4) unity 
possession. any one these elements lacking, the estate will not 
one joint tenancy. Hence, where two more persons acquire 
individual interest property different times different con- 
veyances the estate created not joint tenancy, for the unity time 
the unity conveyance would disregarded were this joint 


Plaintiff’s second proposition law is: 


construction lease safe deposit box two more 
persons depends upon the facts and circumstances the particular 
ease. The use the words ‘either the survivor’ does not necessarily 
joint 

Plaintiffs quote from our MeNabb Fisher, Ariz. 288, 
299 679, 681, which case where the administrator McNabb, who 
brought action against the son deceased and The Valley Bank 
recover from the bank balance deposits made short time before 
the death the deceased. The deposit was made the name both 
deceased and his son and the account was payable either the 
survivor. Following plaintiffs’ quotation from said case: 


indicated, the intention the depositor controlling. the 
intention make gift clear, definite, and certain, the courts have 
not permitted divided control the deposit defeat the gift. Some- 
times intention may gathered from the statement accompanying the 
deposit and from the acts the parties and the attendant 
This vital point must depend upon the particular facts 
each 


Plaintiffs also submit the case Millman Streeter, 341, 
254, 257. The action was brought the trial court Millman, 
who was the administrator the heirs the estate Dr. Sheffield 
Smith. Bertha Streeter claimed the sum $12,000 which was placed 
Smith lock box rented from the Citizens Safe Deposit Company. 
The box was hired and payed for Dr. Smith, but was registered 
the names both Smith and Streeter under the following agreement: 

agree hire and hold Safe No. 7179 the Citizens Safe 
Deposit Co.’s vault, Joint Tenants, the survivor survivors have 
exclusive right access thereto for any purpose including right 
remove contents case death either, and either have power 
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Deputy. Either the tenants has the right surrender the 
safe. 
acknowledge receipt from the Citizens Safe Deposit Com- 
pany covering rent within described safe and agree the rules and 
regulations printed thereon and such reasonable amendments 
additions thereto may hereafter adopted. also acknowledge 
receipt two keys. 


quote from the case, part: 


now argues that the money which was thus placed the box 
belonged her because joint tenancy therein had been created the 
above agreement; and that such agreement must accepted con- 
clusive evidence the existence such tenancy. cannot determine 
from the transcript whether this argument was made the trial justice 
made and that the trial justice overlooked misconceived it, the 
principal question whether that agreement with the Citizens Safe 
Deposit Company conclusively created, between Dr. Smith and the 
respondent, true joint tenancy the contents placed the box 
the doctor. 

our opinion the agreement, itself, did not create true joint 
tenancy. The law this state recognizes that joint tenancy may 
held two more persons personal well real property. 
General Laws 1938, chapter 431. See Industrial Trust Co. Scanlon, 
228, 231, 786, Ann. Cas. 863. However, the absence 
any other controlling statute, true joint tenancy has always been 
characterized the existence all the four unities time, title, in- 
terest and possession. 

this agreement, the company had title, interest, pos- 
session the money which could transfer the tenants the time 
the execution thereof. Only the safe deposit box was then its 
control lease them. Nor does the agreement purport use the 
company conduit through which the contents the box were trans- 
ferred the alleged joint tenants vest both them the same 
title, interest and possession. 

agreement, between the tenants, does not effectuate true 
joint tenancy the safe itself, which have called the box, much less 
its contents. Following their agreement the first sentence the 
first paragraph, which merely ‘to hire and hold Safe No. 
Joint Tenants, they expressly stipulate the very next sentence 
that paragraph: the tenants has the right surrender 
the safe.’ 


From Green Comer, 193 133, 141 258, 261, submitted 
plaintiff, quote: 


forms deposit slips and other forms containing language 
the purport above indicated are frequently used banks con- 
nection with joint accounts for the principal purpose affording 
protection the bank case withdrawals one named 
after the death another, without any reference the rights ar- 
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rangements the depositors among themselves. They appear 
instances where the actual arrangement between the depositors does 
not contemplate the right survivorship all. For this reason the 
are reluctant construe them instruments conveyance 
joint interest and the right survivorship, especially where 
the fund deposit was furnished only one the parties. Generally 
speaking, the courts look beyond the arrangement with the bank 
determine whether the gift vested joint interest was 


Although the law laid down the case shall presently quote 
does not have with deposit boxes the instant case, does 
lay down the rule that involved herein, and our case Phoenix 
Title Trust Co. King, Ariz, 477, 121 P.2d 429, 432, said: 


legal question before the court whether the method which 
took carry out his wishes had that effect matter law. The 
presents the not unusual situation where the owner property 
desires determine its disposition before his death but postpone the 
taking effect such disposition until afterwards. There great 
deal misunderstanding among the laity, and even some members 
the profession, how this may done. The case McNabb 
Fisher, Ariz. 288, 299 679, 681, lays down the law situation 
much like that found herein very completely well concisely, 


follows: 


think the deduction made from the decisions upon that 
question the author Corpus Juris, 664, 64, about correct. 
follows: 


person deposits money savings bank the credit 
himself and another, and payable the order either the 
survivor them, with the intention making gift, such deposit vests 
the donee joint interest with the depositor the fund, and upon 
the death the depositor the survivor entitled the amount then 
deposit. The controlling question always hinges upon whether the 
owner the money intended make gift, whether the account was 
entered joint form for other purposes. The intention make 
present gift joint interest such deposit may ap- 
appear the statement the depositor, may shown 
his acts and the attendant circumstances. The mere opening 
joint account, each having equal right draw, does not, and 
itself, establish gift.’’ 

indicated, the intention the depositor controlling. 
the intention make gift clear, definite, and certain, the courts 
have not permitted divided control the deposit defeat the gift. 
Sometimes intention may gathered from the statement accompanying 
the deposit and sometimes from the acts the parties and the attendant 
This vital point must depend upon the particular facts 
each case. 


however, granted that the donative language the father 
imported intention his part give outright the son some in- 
terest the deposit, most would consist that portion left 
the father’s death. the intention was that the gift should take effect 
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only after the death the father, would ineffectual, because that 
would attempted testementary disposition property, which can 
accomplished only means valid will.’ 


short the McNabb case, supra, quoted within the case 
Phoenix Title Trust Company King, supra, the holding that 
the mere placing deposit in'the joint names insufficient make 
gift. the instant case there was deposit box, key given Mabel 
Riddle and the affidavit shows that both seperately and together was en- 
tered into both the parties signing the contract. 

the affidavit Coerver, chairman the Board Directors 
the Phoenix Savings Bank and Trust Company, where the deposit 
box was held, stated: 


the time said lease agreement was made said Leonce 
Navarre and said Mrs. Lawrence Riddle were each given key said 
safe deposit box said bank that would unlock said safe deposit box and 
permit each said persons enter the same; that after said lease agree- 
ment had been executed said Leonce Navarre and Mrs. Lawrence 
Riddle opened and obtained access said box, both together and separate- 
ly; and each them all times had equal access said safe 
deposit 


opposing affidavit was filed the plaintiff following the affidavit 
Coerver. Our Sec. 21-1212, A.C.A. 1939, provides reference 
summary judgments: 


motion shall served least ten (10) days before the time 
specified for the hearing. The adverse prior the date 
ing may serve opposing affidavits. 

our own recent case Cress Switzer, Ariz. 405, 150 P.2d 


86, 88, said adopting the construction placed this subject 
another case: 

summary judgment should never given until the facts 
are clear and undisputed. there controversy factual ques- 
tion, judgment should withheld until proof has been made.’ 


Cress Switzer, supra, there was answer filed. the instant 
case answer was filed and controverting affidavits, stated, were 
filed the plaintiffs the affidavit that was filed basis for sum- 
mary judgment. 

Estate, 232 930, N.W.2d 153, 155. quote: 


our holdings, however, that the possession one would 
the possession both, would seem unimportant that the book 
remained the safety deposit box. The administrator urges support 
views the fact delivery and possession. not think any 
manual delivery necessary and many instances would hardly 
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possible, least not practicable. the instrument executed was 
valid, then the possession the deposit the book evidencing the 
deposit either joint tenant was the possession the other and 
would immaterial who held the actual manual Martin 
Fritz, 194 Iowa 740, 750, 190 N.W. 514; Tucker Tucker, 138 Iowa 
344, 345, 116 N.W. 119. Halaska’s Estate. 307 183, 
Abegg Hirst, 144 Iowa 196, 122 383, 138 Am. St. 


Here the form deposit, and the contraet between the parties, 
our view, indicated what their plain language expresses, that there 
was joint ownership. not created, then difficult imagine 
any form words which would so, and would forced con- 
elude, contrary long line precedents, that ownership 
personal property can not 


Section 39-110, A.C.A. 1939, is: 


survivorship abolished.—Where two (2) more persons 
hold property jointly and one (1) joint owner dies before severance, 
and the devise does not expressly vest the estate the survivor, 
the interest the estate the owner dying shall not survive the 
remaining joint owners but shall descend the heirs the deceased 
joint owner though his had been severed and 


the case Baldwin’s Estate, Ariz. 265, P.2d 791, 
795, this court said: 


should not overlooked the one hand that the doctrine 
survivorship not favorite the law, fact, has been abolished 
this state most instances, section 986, supra, and upon the other, 
that the community property principle too deeply rooted the policy 
this state permit set aside except those cases which 
the law clearly permits and the parties intend.’’ 

joint tenancy agreement may created. 
Section 71-122, A.C.A. 1939, provides: 


property made two (2) more persons create estates common 
and not joint tenancy, except grants devises trust executors 
husband and wife. grant devise two (2) more persons 
may, however, express words, the estate the survivor upon the 


the contention the that inasmuch the record here- 
tofore shows that there was great deal other property commingled 
with the cash the sum $6400 that that would defeat the gift that 
sum Navarre Mabel Riddle. Our common sense teaches that 
would not proper permit thing that kind defeat the in- 
tentions the parties the purchase safe deposit box, and that 
for many reasons. One that either party the contract might take 
valuable personal property friend the property friend 
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might taken mutually the parties the contract and certainly 
should not defeat their aim have contract the one intended 
this case. This theory supported the case Young Young, 
126 Cal. App. 306, 580. 

The case Matthews Moncrief, U.S.App.D.C. 221, 185 F.2d 
645, 648, 149 856, one which pertains survivor’s right 
the proceeds savings account. The appellants were brothers and 
sisters and heirs law Mary Davidson and they instituted suit 
establish trust certain funds deposit with the appellees. Per- 
petual Building Association the name the appellee Laura Mon- 
erief, surviving owner the joint savings account the name 
heirs and the decedent. Appellees filed motion dismiss the com- 
plaint alleging, inter alia, that contained allegation entitling the 


appellants relief. The District Court dismissed the complaint 


and the appeal was taken the heirs. The court said: 


think highly significant that could discover case 
wherein both parties had signed instrument which contained language 
joint account and survivorship clause, where the right the donee- 
survivor the fund was denied. fact, repeat ourselves, have 
been able find but one case which both parties had signed the 
agreement deposit where the right the donee-survivor has been 
denied, and that instance, the deposit card contained neither 
survivorship nor words joint account. Thus, while the existence 
deposit card with language joint and including sur- 
vivorship clause, and signed both donor and donee, not essential 
order obtain ruling favorable the donee-survivor, the presence 
all these factors makes that outcome more certain, just the 
absence one more them may render the donor’s acts less 
equivocal and subject his written purpose parol modification. 

the allegation that the might have been estab- 
lished only arrangement convenience was considered but 
three the twenty cases holding for the donee-survivor, the forceful 
and final language employed the opinions the other cases made 
the absence any such specific allegation immaterial. many 
these decisions, the expressed rationale has been that the deposit card 
novation between the bank and both depositors, and 
that the donee-survivor takes not only donee, but under the binding 
agreement negotiated between the bank and himself. other cases 
the transfer has been treated simply gift. Under either view, how- 
ever, the courts have agreed that the question the intention the 
donor material, but they have held that when such intention ex- 
pressed written instrument which says, plain terms, that the 
deposit the joint property both, and that upon the death 
either the survivor, such expression intention conclusive, 
and preclusive all parol contradiction, except upon the grounds 
fraud mistake. believe this proper application the 
parol evidence rule. 


complaint shows that contract was signed both donor and 
donee with the Perpetual Building Association; that the words the 
contract expressed clear and unequivocal intention the donor 
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make the donee joint owner; and that clause survivorship was 
included the instrument. The complaint does not allege fraud 
mistake the execution the joint agreement. cannot, under 
these circumstances, allow Mrs. Davidson’s clearly written and plainly 
expressed purpose rewritten after her demise, deprive the ap- 
pellee rights contract which she was party-signatory. Accord- 
ingly, hold that the District Court rightly considered that the ap- 
pellants’ complaint did not state cause 


the case Holt Bayles, Utah 364, P.2d 715, 719, 
said reference intention: 

such intention clearly expressed written contract 
executed the parties, which remained unaltered, and there 
fraud, undue influence, mistake, other infirmity alleged, the question 
intention ceases issue and the courts are bound the 
agreement.’’ 

The uncontradicted pleadings show that neither Navarre nor Riddle 
had greater interest the property than the other but their interest 
were one and the same; such pleadings show that the interest com- 
menced the same time; that the property was held one and the 
same undivided possession; that the said parties were not tenants 
common but were joint tenants because their joint ownership grew out 
the written contract executed both parties declaring joint owner- 
ship with right survivorship and thus unequivocally established 
their joint ownership and intention. 

The existence this joint tenancy happening soon after the 
divorce the mother and father the plaintiffs and the 
their father being with stranger them have made hard for the 
plaintiffs see the other side this case. Had the joint tenancy 
existed for many years before the death their father they doubt 
would have seen different light. The law our state, however, 
well settled and cannot vary from it. 

Judgment affirmed. 


Burden Proof Holder Note Where Question 
Defective Title Raised Maker Note 


Coral Gables, Inc., Schmieding, Court Appeals Ohio, 
Rep. (2d) 152. 


Every holder deemed prima facie holder due course; 
but when shown that the title any person who negotiated the 
instrument was defective, the burden the holder prove that 
some person under whom claims acquired title holder 


NOTE—For similar decisions see Digest (Fifth Edition) 660. 
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due course. Plaintiff, instant case, alleged holder due course 
note given defendant with reference defendant’s purchase 
certain lots land from payee note, brought suit against the 
defendant maker said note. Maker interposed defense fraud 
and deceit relative the sale the lots. 

was held that the plaintiff alleged holder due course did 
not present any evidence whatever proving that some person 
under whom claimed acquired title note due course nor did 
present any evidence touching the question whether not 
was holder due course. 


Action Coral Gables, Inc., against Elmer Henry Schmeiding 
recover note. From judgment for defendant plaintiff appeals. 

Reversed, and remanded for new trial. 

Miller, Dayton, for appellant. 

Krehbiel, Dayton, for appellee. 


BARNES, J.—The above entitled cause now being determined 
error proceeding reason plaintiff’s appeal questions law 
from the judgment the Court Common Pleas Montgomery 
County, Ohio. 

The notice appeal erroneously designates appeal 
questions law and fact. Following the notice appeal the requisite 
steps have been taken appeal questions law, and will 
consider it. 

action was predicated upon promissory note, executed 
and delivered the defendant August 10, 1925, Coral Gables 
Corporation and allegedly endorsed blank the said corporation 
before due. disclosed from the evidence that the plaintiff, Coral 
Gables, Inc., separate and distinct entity from Coral Gables Cor- 
poration. 

The petition further alleges that plaintiff now the owner and 
holder the note and for value. Copy the note, with all endorse- 
ments, attached the petition Exhibit The note its face 
for $3,206.25, payable thirty-six consecutive monthly pay- 
ments, the first thirty-five payments $89.06 each and the last payment 
$89.15. The first payment was due September 1925. The 
endorsements the notes show total payment the principle $1,- 
350.79, and interest the sum $270. The last payment was made De- 
21, 1927. The petition was filed June 18, 1935. 

Defendant’s answer admitted the execution and delivery the note 
the Coral Gables Corporation, and the terms, conditions and pay- 
ments set out the petition. All other allegations the petition 
are denied. 

first defense, the defendant avers that the note was given 
eonsideration for the payment the purchase price certain described 
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real estate located Riviera Section, Dade County, Florida, subject 
the conditions, limitations and restrictions are more fully set out 
contract sale the same date. 

The second paragraph defendant’s first defense answer pur- 
ports set out fraud and deceit, follows: ‘‘Defendant further avers 
that said Coral Gables Corporation falsely and fraudulently, with 
intent deceive said defendant, order induce him purchase 
said lot aforesaid, represented that there would beautiful water- 

ways, similiar the French Riviera, and those Venice, built 
said section; that there would beautiful parks and playgrounds 
constructed along said section and that there would many other 
improvements made, such planting beautiful groves and parkways 
and that only certain type houses would built along these various sec- 
tions, such Dutch East Indian Pioneer Compound Type, Spanish 
Type and Neopolitan Baroque, and many other similar representations, 
too numerous mention, which will disclosed the trial 
this case, and all which were false and untrue, which said 
knew should have known were untrue, and all made 
for the express purpose deceiving said defendant and re- 
lying upon the same, was deceived thereby and purchased said 
lot, which otherwise would not have done, and gave the note 
which being sued upon plaintiff’s petition for the same 
and upon said defendant learning the falsity said representations, 
refused make further payments upon the 

Defendant’s second defense, omitting certain formal averments 
reads follows: ‘‘and further says that the Coral Gables Corporation 
the time executing said contract the defendant and receiving 
defendant’s note therefor, applied the Ohio Blue Sky Department 
the State Ohio, for permission sell lots the State Ohio, but 
were refused after investigation was made said department, 
because their misrepresentations made said department and which 
defendant the time was not aware and that said Coral Gables 
Corporation had authority law execute said contract with said 
defendant and receive his note therefor.’’ 

Defendant’s third defense, omitting the formal averments, reads 
follows: ‘‘and further says that the time the execution defend- 
ant’s contract said Coral Gables Corporation, said corporation was 
unable give good and sufficient title said lot which they sold 
plaintiff, which they well knew the time entering into said agree- 
ment with 

The answer also contains the following averment: ‘‘Defendant 
further avers that said plaintiff herein took said note from said Coral 
Gables Corporation, after maturity and therefore subject all 
liabilities and equities that said defendant might have against said 
Coral Gables Corporation.’’ 
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Then follows the prayer, asking that plaintiff’s petition dismissed 
and forth. 

Plaintiff’s reply makes specific and general denials the averments 
the first defense, and denies generally the averments the second 
and third defenses and all other averments defendant’s answer. 

The case came for trial before jury, resulting verdict for 
the defendant. 

Motion for new trial was duly filed, overruled and judgment 
entered December 10, 1938. Notice appeal was filed within 
statutory time. 

Appellant’s assignments error are set out under ten separately 
numbered specifications, and read follows: 


The Verdict the Jury against the weight the evidence. 

The Verdict the Jury contrary law. 

The Court erred the admission evidence over the 
objection and exception Plaintiff-Appellant. 

The Court erred the exclusion evidence over the 
objection and exception Plaintiff-Appellant. 

The Court erred overruling Plaintiff-Appellant’s motion 
for directed verdict the close Defendant-Appellee’s case. 

The Court erred overruling Plaintiff-Appellant’s motion 
for directed verdict the close all the evidence. 

The Court erred his charge the Jury. 

The Court erred admitting evidence Defendant-Ap- 
pellee’s Exhibit ‘1’. 

The Court erred admitting evidence Defendant-Ap- 
pellee’s Exhibit ‘A’. 

All other errors occurring the trial said case prejudicial 
the rights this plaintiff-Appellant, which this Plaintiff-Appellant 
was prevented from having fair trial.’’ 

Counsel for plaintiff, his brief, makes attempt present and 
discuss the claimed errors the order set out the assignment 
errors. Many the claimed errors may very appropriately grouped, 
particularly 2,5 and Consideration these errors requires very 
full and careful analysis the transcript the evidence, contained 
the bill exceptions. This have endeavored do, although 
very difficult, view the very unsatisfactory manner which the 
evidence was presented. 

Defendant was very unfamiliar with any the details surrounding 
the signing the note and the land contract. fact, had recol- 
lection having signed the contract, but admitted was his sig- 
nature thereto. was very indefinite when and where the con- 
tract and note were signed. had never been Florida his life 
and had personal knowledge whatever the lot con- 
tracted purchase. testifies that made the deal the recom- 
mendation his brother, and further that his brother showed him 
letters, telegrams and various advertising. was also very indefinite 
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the exact contents the telegrams, letters and other advertising. 
When asked state definitely what was said these documents, 
generally started off with was given the impression, was given 
understand, other similar answers. When objections would 
sustained such answers and then direct questions would asked 
certain representations, would answer, yes. None the 
telegrams, letters, advertising other data upon which said 
relied making the deal were presented identified the defend- 
ant any other witnesses. stopped making further payments 
the note the advice his brother because understood that his 
signature had been fraudulently procured through misrepresentations. 
During the course defendant’s testimony frequently injected the 
observation that representations were made that within short period 
time would able sell the lot for much more than contracted 
pay. Taking his testimony whole, would indicate that this 
element was probably the major incentive for his making the deal. 
The brother referred was Mr. Schmieding, Dayton, Ohio. 
The brother was called witness for the defendant and testified 
length. personally knew the Merricks, George and Charles. Mr. 
George Merrick was the founder and president the Coral Gables 
Corporation. The Riviera Section was acreage bought the corpora- 
tion and platted with some 7,500 lots, the early part 1925. 
was part Coral Gables Municipality. Mr. Schmieding testified 
that his trips Florida, both before and after the deal, visited 
the Merricks their home, and was very well acquainted with the 
municipality Coral Gables property. never saw the lot con- 
tracted for his brother, the lots the same vicinity contracted 
for himself and another brother. testifies that was exclusively 
platted acreage, with location only discernible through blue prints. 
There was much evidence that was the wild, abounding palmet- 
tos, palm trees and other tropical vegetation. testified 
rather vague and uncertain way that represented Coral Gables 
Corporation the sale the lots his brother. 
ented written evidence constituting him agent. finally 
stated that thought the arrangement was made with Charles Merrick. 
showing was made that Charles had any official connection with 
the corporation other than salesman. testified telegrams, 
letters, pamphlets and other advertising relative the Riviera Section. 
None these were produced. The explanation was that they were 
probably thrown away. was permitted testify their sub- 
stance and stated that statements were made that canals would 
provide mile water front, upon which gondolas 
would ply; that very large sanitorium would built; that roads, 
sidewalks and water mains were constructed and other improve- 
ments made, set out the petition. This witness also testified that 
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when made his trip the fall 1925, work the way develop- 
ment this section had been started. Complaint that was never 
completed. The evidence rather indefinite when and how 
was done. They understood was done within short 
time, within reasonable time. 

Another brother the defendant was called witness, who 
gave testimony the same import, although while Florida recently 
visited Coral Gables but not the lots purchased. 

Mr. Coombes, Florida, formerly connected with the Coral 
Gables Corporation, and now general manager Coral Gables, Inc., 
was called and gave testimony. According Mr. Coombes, all lots 
the Riviera sub-division had been sold and all roads and sidewalks had 
been constructed, and water mains had been laid all streets 
were that canals had been built which sail 
boats were ply, but knew nothing any advertising relative 
miles water front and does not think that this mileage has been 
constructed within Coral Gables and its subdivisions. general, 
says that everything that was agreed done has been done. 

Mr. Bryan Cooper, Dayton, Ohio, attorney, formerly con- 
nected with the Blue Sky Department Columbus, Ohio, was called 
witness the defendant, and testified that investigated the 
Riviera Section the instance Ohio authorities connection with 
application made the Coral Gables Corporation for authority 
sell lots Ohio. his judgment the proposition was purely 
speculative, and its location and topography did not present sustained 
value. gave evidence very wild state. The application 
the corporation was denied. 

are forced the conclusion that defendant’s testimony and his 
supporting evidence vague and uncertain vital questions 
compared with the testimony Mr. Coombes, manager the plaintiff 
company, that defendant has failed establish preponderance 
the evidence actionable fraud and deceit. 

The elements essential maintain action for damages for deceit 
are very fully set out Volume 19, Ohio Jur., 335, 24, which 
quote: ‘‘First all, there must actual implied representations 
matter fact which relates the present past, 
and which material the transaction; secondly, the representa- 
tion must false; thirdly, the representation must made with 
knowledge its falsity, with such utter disregard and recklessness 
whether true false that knowledge may inferred fourthly, 
must made with the intent misleading another into relying upon 
it; fifthly, this other person must have relied upon with right 
rely; and lastly, injury must have resulted the consequence such 
reliance. All these ingredients must found exist, and the 
absence any one them fatal recovery. The grounds the 
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action deceit are fraud and damage, and when both concur the action 
will lie. Moreover, both must concur constitute actionable fraud.’’ 

While the present action not strictly one for damages such, yet 
the same principle applies. 

The mere fact that some the things which defendant avers were 
done the corporation the way developing specifically have 
not been done would not ground for rescission the contract. 
would necessary show that there was intention perform 
the time the representations were made. course, this might shown 
circumstances from which warranted inference would arise. An- 
other element segregated would statements the nature 
puffing. Also opinions future values. Some the evidence given 
the question future value, over objection plaintiff, think was 
error. This will referred later. only mention this this time 
for the purpose presenting understanding that determining the 
weight the evidence limit ourselves that evidence which was 
properly introduced. 

probably debatable question whether not under all the 
evidence presented the question fraud and deceit, might not 
determine matter law that defendant has failed his proof. 
exercise our discretion and refrain from holding for additional 
reason that seems that the defendant has failed appreciate 
the essential elements constituting fraud and deceit, and for that reason, 
some other, has failed present evidence which may help. 

Regardless our conclusion the issue raised fraud and deceit 
the first defense the answer, essential that farther 
determining whether not the verdict and judgment may sustained 
under the remaining defenses the answer. 

The second defense construed both counsel for the plaintiff 
and the defendant and the trial court, seeks raise the issue that since 
the Coral Gables Corporation failed qualify under the Blue Sky 
Department Ohio, that contract sale entered into Ohio for 
Florida lots would void. Since apparently question raised 
this principle law, refrain from making any observation thereon. 
Plaintiff contends, with much logic, that there evidence the 
record whatever supporting the claim that contract for the purchase 
and sale the Florida lot was entered into Ohio. Apparently counsel 
for defendant was laboring under the impression that when presented 
evidence that his client signed the contract and note Dayton, that 
was not necessary present evidence that the Coral Gables Corpora- 
tion had signed the contract before forwarding Dayton. effect the 
trial court told the jury that the place contract would determined 
the place where was finally executed. Plaintiff introduced testimony 
that the blank contract when sent Dayton was not signed the Coral 
Gables Corporation, but was signed duplicate after its return 
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Florida, duly signed the defendant. may difficult under- 
stand why the Coral Gables Corporation would send the papers 
Dayton financial institution with instructions procure the signature 
Mr. Schmieding note and contract the contract had not been 
duly executed it. was rather peculiar technique, but the evidence 
stands uncontradicted. Regardless this query, there evidence 
that the Coral Gables Corporation had signed the contract before mail- 
ing Dayton and procuring the signature Mr. Schmieding. 
therefore hold that this question there failure proof. 

The third defense defendant’s answer was withdrawn the 
trial court the ground that defendant had presented supporting 
evidence. 

now the question claimed error the introduction and 
rejection testimony. 

The only question which direct attention the testimony 
defendant and his brother that representations were made substance 
that the property would rapidly enhance value and within very 
short period time could sold for handsome profit. 

This would mere matter opinion and would not the basis 
for actionable fraud. This evidence was objected and overruled. 
determine that this was prejudicial error. 

Counsel for plaintiff makes the claim that none the special 
defenses should avail for the reason that plaintiff was holder due 
course. 

According the testimony Mr. Coombes, manager the present 
plaintiff, and formerly connected with the Coral Gables Corporation, 
the note question was sold June, 1926, LeBlond, Cin- 
The endorsement the notes blank and undated. The 
plaintiff, according the testimony this same witness, procured the 
note April, 1929. Coral Gables, Inc., was not existence until 1929. 
According the testimony, was organized for the purpose acting 
trustee the collection outstanding notes sold hypothecated 
Coral Gables Corporation. The plaintiff company also took title 
all lots upon which there were outstanding obligations, the instant 
case. once appears that the note question was past due before 
the plaintiff came into existence. Plaintiff claims that nevertheless 
was holder due course under and virtue the provisions 
Section 8163, which reads follows: ‘‘Sec. 8163. When subject 
original defenses. the hands any holder other than holder 
due course, negotiable instrument subject the same defenses 
were non-negotiable. But holder who derives his title through 
holder due course, and who not himself party any fraud 
illegality affecting the instrument, has the rights such former 
holder respect all parties prior the 

Section 8164, should read connection with Section 8163, 
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The latter section reads follows: 8164. Who deemed 
holder due course. Every holder deemed prima facie holder 
due course; but when shown that the title any person who 
negotiated the instrument was defective, the burden the holder 
prove that some person under whom claims acquired the title 
holder due course. The last rule does not apply favor 
party who became bound the instrument prior the acquisition 
such defective title.’’ 

will noted from the latter section that under certain conditions 
the burden the holder prove that some person under whom 
claims, acquired the title due course, Mr. LeBlond, the claimed 
holder due course, presented evidence whatever, nor was any 
evidence given touching the question whether not was 
holder due course. This section has been construed the Ohio 
courts: Ragan Sherman, Ohio App. 273; Exchange National Bank 
Clark, Ohio App. 354; Thompson Citizens Nat. Bank Adams, 
Ohio Cir. Ct. R., 515; affirmed without opinion Thomson 
Citizens’ Nat. Bank Adams, Ohio St. 446, 1125. 

Complaint also raised the charge the trial court the 
jury. Other than those matters which necessarily follow from our 
determination former questions, find prejudicial error the 
charge the court. 

The verdict the jury and judgment the trial court will 
reversed, and the cause remanded for new trial. 

Exceptions will allowed. 


Interest Payments Advance Due Dates Held Not 
Violation Usury Statute 


Personal Finance Co. Franco, Supreme Court Rhode Island, 
Atl. Rep. (2d) 355 


Where note payable loan corporation provides for payments 
monthly installments and maker note makes first three install- 
ment payments advance their respective due dates, and these 
payments the payee credits part interest and balance principal 
each instance and there question that the amounts credited 
interest represent only interest actually earned and accrued 
and the times each respective payment and that interest was 
imputed credited advance, held that the receipt and credit- 
ing these payments said manner does not void payee’s claim 
note and not violation statutory provisions concerning interest 
payments advance. The statute merely provides that ‘‘interest 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 1567. 
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shall not payable advance’’; the natural and reasonable 
struction this phrase plainly that such interest shall not 
payable advance the date when has accrued and has been 
earned. 


Action the case assumpsit the Personal Finance Company 
against Joseph Martin Franco promissory note. Verdict for 
defendant and plaintiff brings exceptions. 

Exceptions sustained part, overruled part, and case remitted. 

Hinckley, Allen, Tillinghast Wheeler, and John Baker, all 
Providence, for plaintiff. 

Lucien Capone, Providence, for defendant. 


BAKER, J.—This action the case assumpsit against the 
defendant the maker certain promissory note, the plaintiff being 
the payee thereof. the superior court the trial justice, the con- 
clusion all the evidence, directed the jury return verdict for the 
defendant. The plaintiff thereupon duly prosecuted this court its bill 
exceptions which now before for determination. 

The plaintiff has five exceptions, two them, the third and fourth, 
being expressly waived, but the other three are pressed. view the 
case necessary for consider only the first two exceptions. 
These are the action the.trial justice, first, directing verdict 
favor the defendant and, second, refusing grant the plaintiff’s 
motion that verdict directed its favor. 

Certain the facts appearing evidence are not dispute. The 
note question bears the date October 15, 1935, when the defendant 
borrowed from the New England Equity Corporation, the plaintiff 
corporation under earlier name, and then and now the business 
making small loans, the sum $150 with interest 34% per month, 
payable nineteen installments $10.55 each the fifteenth day 
each month thereafter, and twentieth installment different 
amount. The undisputed balance the principal due the note 
since January 21, 1937, according the books, has been 
$82.79. this sum interest must added complete the plaintiff’s 
With the money thus borrowed the defendant purchased 1930 
used DeSoto sedan automobile which, together with certain the 
defendant’s furniture, was mortgaged the plaintiff security for the 
loan. 

The first three installment payments were made advance their 
respective due dates. The one due November 15, 1935, was paid the 
plaintiff November the one due December was paid November 30; 
and the one due January 15, 1936, was paid January that year. 
these payments the plaintiffs credited from the first, $3.85 interest 
and the balance principal; from the second, $3.84 interest and the 
balance principal and from the third, $5.75 interest and the balance 
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principal. not questioned that the amounts thus credited 
interest represented only interest actually earned and accrued 
and the times each respective payment and that interest was 
computed credited advance. 

After January, 1936, only few small payments were made 
intervals, the last one being January 21, 1937. January, 1936, 
the defendant attempted persuade the seller the automobile 
take back its condition was unsatisfactory. The latter declined 
this and February, 1936, the automobile was delivered the 
plaintiff the defendant. The plaintiff finally sold with some diffi- 
May, 1936, for the net amount $45, which credited the 
principal the note. The present action was begun writ dated 
September 28, 1943. 

The defendant contends that the the plaintiff install- 
ments interest the note advance the dates when such install- 
ments were actually due amounted violation the terms the 
statute then effect regulating the conduct the business corpora- 
tions engaged the making small loans and that result the plain- 
tiff’s claim its note was forfeited. The defendant maintains that 
the payments should have been credited entirely principal. 

The statute question Public Laws 1923, chapter 427. Section 
that chapter reads part follows: ‘‘Every person, co-partnership 
and corporation licensed hereunder may loan any sum money not 
exceeding amount the sum three hundred dollars and may charge, 
contract for and receive thereon interest rate not exceed three and 
one-half per centum per month. Interest shall not payable advance, 
compounded and shall computed unpaid balances. interest 
charges excess those permitted this act shall charged, 
contracted for, received, the contract loan shall void and the 
licensee shall have right collect, receive any principal, interest 
charges whatsoever.’’ Section the statute also provided: ‘‘No 
loan for which greater rate interest charge than allowed this 
act has been contracted for received, wherever made, shall 
this 

directing the verdict for the defendant the trial justice accepted 
sound and valid the defendant’s above-mentioned contention. 
the statute strictly and narrowly, and ruled that long 
any interest whatever had been taken advance the due date the 
installments the note was void. based his ruling largely Colonial 
Plan Co. Tartaglione, 342, 147 880. That case, however, 
clearly distinguishable its facts from the present case. There 
appeared without dispute that during the first six weeks the loan the 
plaintiff had taken interest covering eleven weeks, and most 
the interest payments were for greater amount than was due when 
taken. page 344 page 881 147 A., the court said: 
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for five weeks advance was intentionally taken and credited 
the the instant case, however, the only interest credited 
was that which had actually and been earned the time the 
taking. interest was taken advance within the ordinary and 
eommonly accepted meaning that term. 

The statute merely provides that ‘‘Interest shall not payable 
The natural and reasonable construction this phrase 
plainly that such interest shall not payable advance the date 
when has accrued and has been earned. Upon consideration, are 
the opinion therefore that the trial justice was error construing 
the statute did and holding that the note issue was void 
because the plaintiff credited the defendant with interest the manner 
disclosed the evidence. This case not governed the decision 
Colonial Plan Co. Tartaglione, supra. 

The defendant, however, also urges that the plaintiff’s action 
barred the statute limitations, because was brought Septem- 
ber 28, 1943, more than six years after the last payment the note 
January 21, 1937. The plaintiff meets this contention pointing out 
that the running the statute was tolled the absence the defendant 
from this state for certain period between said above dates. The 
defendant, however, takes the position that while was out the state 
for time left property here which could have been attached 
process law. 

The pertinent statute, 1938, chap. 510, reads part 
follows: ‘‘If any person against whom there shall cause for any 
action, hereinbefore enumerated, favor resident the state, 
shall the time such cause accrue without the limits thereof, or, 
being within the state the time such cause accrues, shall out the 
state before said action shall barred the provisions this chapter, 
and shall not have leave property estate therein that can 
attached process law, then the person entitled such action may 
commence the same, within the time before limited, after such person 
shall return into the state such manner that action may, with 
reasonable diligence, commenced against him the person entitled 

this point the evidence discloses the following facts. the 
spring 1942 the defendant left this state and went into Connecticut 
work there. While was away, his family, consisting his wife 
and young children, lived Bristol this state with his wife’s parents, 
the defendant having formerly maintained home his own that 
town. usually returned Bristol from Connecticut the end 
each week, sometimes Friday, but ordinarily Saturday. left 
return Connecticut early Monday morning. The evidence 
some conflict just how long was Bristol these trips and 
what did there. contends that shows that could have been 
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served with process these occasions. The plaintiff argues otherwise. 
About July 1943, the defendant came back from Connecticut, obtained 
work Bristol and continued live there permanently from then on. 
also contends that the evidence shows that while was Connecti- 
cut left this state automobile which the plaintiff could have 
attached. Regarding this automobile appears from the evidence that 
the defendant owned, the time question, Chevrolet Victoria 
valued about $195 which was not use and which stored 
driveway the premises his father-in-law Bristol until was sold 
April, 1943. was stored such manner that was from 
feet back from the highway and the side his father-in-law’s 
house, which was some distance from the house where defendant had 
formerly lived with his family. 

The plaintiff argues, among other things, that the above automobile 
should considered coming within the description ‘‘family stores 
housekeeper,’’ set out the statute exempting such articles 
from attachment. 1938, chap. 557, 1(3). are unable 
agree with this contention. view all the facts and circumstances 
evidence find that the automobile question cannot properly 
held come within the above-described exemption and exempt 
from attachment. 

this case the defendant claims that, the evidence, his defense 
the statute limitations good matter law and supports the 
action the trial justice directing verdict his favor. The plaintiff, 
the other hand, contends that neither the defenses set the 
defendant has any merit matter law, and that its motion for 
directed verdict should have been granted. not agree with either 
contention. 

our opinion the evidence raises questions fact under the defense 
the statute limitations which, the first instance, should sub- 
mitted jury for its determination under proper instructions from 
the court. Such questions might well include among others, one relating 
whether reasonable diligence was exercised obtaining service the 
defendant, and another bearing the issue whether not the 
defendant’s ownership the Chevrolet automobile, which claimed the 
plaintiff could have attached, was open and notorious that the plaintiff 
should have been put upon inquiry concerning and whether the 
plaintiff had the means ascertaining its location exercising reason- 
able diligence. 

find, therefore, nothing the evidence under either defense 
which justified the trial justice directing verdict for the defendant. 
His action doing was error. However, his ruling refusing 
direct verdict for the plaintiff was correct, since material questions 
fact, indicated above, are raised the evidence under the defendant’s 
plea the statute limitations. 
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The plaintiff’s first exception sustained, its second exception 
overruled, and the case remitted the superior court for new trial. 


Stipulation Attorney’s Fees Note Held Valid 


Etiwan Fertilizer Co. Johns, Supreme Court South Carolina, 
Rep. (2d) 387 


Where action brought note and the action held abey- 
ance and partial payments are collected prior trial, then the action 
tried and appealed, and every step defendant resists plain- 
tiff’s attorney his efforts enforce collection, held that 
plaintiff’s claim for attorney’s fee valid one and plaintiff 
entitled such attorney’s fee upon moneys collected him 
stipulated the note provided such fee not found excessive 
and does not exceed the amount provided the note. 


Action the Etiwan Fertilizer Company against Johns and 
another note wherein the defendants filed counterclaim. From 
judgment for defendants, plaintiff appeals. 

Remanded with directions. 

See, also, 202 29, 74. 

Wesley Crum, Denmark, and Legge Gibbs, Charleston, 
for appellant. 

Thomas Boulware, Allendale, for respondents. 


TAYLOR, J.—This action, commenced the service summons 
and complaint June 10, 1938, was one upon past-due note, given 
for the payment fertilizer purchased the payor from the payee, 
and was between the original payee and payor and the latter’s endorser. 

The amount stated the note was $10,899.20 with interest 
per annum from May 15, 1937 until paid together with 10% attorney’s 
fees case suit collection attorney. The plaintiff alleged 
the aforementioned amount being due, less $1,307.90 
May 15, 1937 ‘‘representing agent’s compensation and 
and further additional credits totalling $3,500. 

The plaintiff asked for judgment for the balance due plus interest 
and attorney’s commission. 

Between the time the action was commenced and the answer was 
filed and the trial 1944, the defendants secured several extensions 
time for answering and the interval made payments aggregating 
$5,600. 

their amended Answer the defendants alleged that the amount 


NOTE—For similar decisions see Digest (Fifth Edition) 936. 


938 THE BANKING LAW JOURNAL 


principal set forth the note was incorrect and there was failure 
consideration for thereof, that the defendants were entitled 
further credit upon the principal ‘‘the price equaliza- 
tion trade and virtue the latter set over payment 
and counterclaimed for that and usurious interest claimed have 
been paid. 

The plaintiff reserving its right move strike all part the 
answer counterclaim replied substance setting general denial 
and estoppel. 

The matter was tried before jury the fall term Court 
1944, and the jury found for the defendants but awarded them 
money verdict and while both the plaintiff and defendants took ex- 
the verdict the plaintiff the real appellant. 

While, will seen, there are conflicts the portions the plead- 
ings above referred appears from the agreed statement 
certain allegations fact are admitted the pleadings. There 
dispute the date and amount payments totaling $3,500 before 
suit brought and $5,600 after suit brought, there dispute 
the amount fertilizer purchased that was all received before 
the note was executed and delivered. 

way proof the partial failure consideration for the 
execution the note, the defendants alleged prior and contemporaneous 
partly oral and partly written, the sum and substance 
which was that the defendants were entitled greater credit way 
agents’ commissions and discounts than the plain- 
tiff, $1,307.90. 

The defendants further allege that because ‘‘the price equaliza- 
tion trade they are entitled additional credit against the 
principal amount set out the note. 

There great deal difference offering evidence, either oral 
written partly oral and partly written, change the mode 
payment the amount payment expressed the written instrument 
and offering evidence support credit counterclaim 
offsetting the obligation the instrument; yet the distinction between 
the two may difficult draw. The difference lies that the first 
the parties have expressly dealt with those matters the in- 
strument itself and any testimony offered vary the terms would 
inadmissible, while the later instance would separate trans- 
action and therefore valid. Moreover the doctrine set off more 
flexible and would seem particularly appropriate application 
the instant case where credit for agents’ commissions and discounts 
admitted the plaintiff but greater amount claimed the 
defendants. 


early the case Barnes Shelton, Harp. 33, 33, 


ig 
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Am. Dee. 642, the right set off was approved and distinguished from 
evidence adduced alter the note. There the set off was allowed 
the theory that would have supported action for the amount 
claimed. 

This not case along the line that there was entire failure 
consideration that the execution and delivery was conditional that 
the instrument was given for special purpose, nor are there allegations 
fraud, accident, mistake illegality consideration. 

The writing sued upon evidences the promise pay certain sum 
absolutely and all events. There one contract the note definite 
and clear. There another contract set the plea entirely dif- 


ferent from that which the note evidences, seems this patent effort 


vary the terms written contract. this proposition, the law 
this state clear and was aptly expressed the case Gunter, 
Hindman, 175, 179 S.E. 494, 498, citing Gladden 
Keistler, 141 524, 140 161, 167, quoting from McDowall 
Beckly, Mill.Const. 265 follows: ‘‘It not only sound and salutary 
rule law, but equally law common sense, that written con- 
tracts should not controlled oral testimony. The various con- 
different minds the same subject, the liability all 
persons forgetfulness, the influence passion, prejudice and interest, 
renders unwritten contracts all times uncertain. But litera scripta 
manet. cannot change with times circumstances; and when 
contract reduced writing, the law presumes that the writing con- 
tains the whole agreement.’’ 


The defendants properly were allowed offer testimony along the 
lines their defense that the admitted credit $1,307.90 ‘‘represent- 
ing agents’ commissions and did not correctly state the 
true amount. The defendants were allowed improperly offer testi- 
mony the other defense that they were entitled vary the amount 
set forth the note way the ‘‘price equalization trade custom.’’ 

The claim for usury was properly disallowed among other reasons 
being that the law will not presume improper application pay- 


ments that usurious payment interest will result after action 
brought. 


The claim for attorneys’ fees was certainly valid one, the action 
was brought, held abeyance, partial payments collected then tried 
and appealed. every step plaintiff’s attorney has been resisted 
his efforts enforce collection, and entitled such attorneys’ fee 
upon moneys him stipulated the note provided 
such fee not found excessive and does not exceed the amount 
provided the note. Martin Traxler Real Estate Co., 140 505, 
139 165. See C.J.S., Bills 726. 

Admittedly this case has given the court great deal concern 
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and much its holding related the allowance evidence for 
the purpose establishing the additional offset, any, for the agents’ 
commissions and discounts and disallows the evidence for varying the 
terms the note way price equalization and trade custom 
bottomed upon the facts this case. 

The matter remanded for the purpose the lower court passing 
upon the question the commissions and discounts, set the 
first defense the answer and for the determination such attorneys’ 
fees due attorneys are heretofore indicated. 


Presumption Payment Note Not Tenable 


Armitage Ulrich, Superior Court Pennsylvania, Atl. Rep. 
(2d) 135 


Where plaintiff-executor decedent finds judgment note among 
decedent’s papers, dated June 1930 for $1,000, payable five years 
after date, and maker, defendant instant case, admits signing the 
note and receiving the money, and decedent’s death takes place nine 
years after maturity the note, held that defendant cannot 
sustain presumption payment showing the continued solvency 
the maker, that the note had not been entered for the nine years 
that the plaintiff’s decedent lived after the maturity date, that dec- 
edent did not make return the debt for personal property tax, 
view the fact that the maker herself calls decedent’s sister 
witness and witness proves that decedent himself declares year 
before his death that note was unpaid. 


Proceeding Raymond Armitage, executor Robert 
Armitage, deceased, against Laura Ulrich, also known Laura 
Seel, also known Laura Ulrich Sell, wherein judgment the 
amount $1,945 was confessed note. From order discharging 
the defendant’s rule open the judgment, the defendant appeals. 

Order affirmed. 

Before BALDRIGE, J., and RHODES, HIRT, RENO, DITH- 
RICH, ROSS, and ARNOLD, JJ. 

Paul Edelman and Robert Grey Bushong, both Reading, for 
appellant. 

Herbert Reigner, Reading, for appellee. 


ARNOLD, plaintiff-executor found among decedent’s papers 
judgment note, under seal, dated June 1930, for $1,000, payable 
five years after date. was signed defendant, who admits she re- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition)§ 1208. 
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ceived the money. Decedent died 1944 nine years after maturity 
the note. Judgment having been confessed the note, defendant 
moved open the ground actual payment, and upon the presump- 
tion the fact payment. After depositions and argument her rule 
was discharged and she appeals. 

presumption the fact payment, defendant relied upon 
showing the continued solvency the maker, and that the note 
had not been entered for the nine years that the plaintiff’s decedent 
lived after the maturity date; that decedent did not make return the 
debt for personal property tax, and other matters. this branch the 
facts shown are alleged raise presumption the fact, pay- 
ment. But here there room for the presumption, for the defendant 
herself called decedent’s sister, and proved that decedent himself de- 
elared year before his death that the note was unpaid. The defendant 
having proved decedent’s own statement the fact non-payment, 
presumption from the negative conduct the decedent can stand 
against his express declaration offered the defendant who wants the 
presumption. 

was alleged that defendant was competent witness testify 
that she paid the note. This because the plaintiff-executor alleged 
his petition for leave enter that after decedent’s death, 
shown the original judgment note the [defendant] admitted 
that the signature thereon was [hers] but disclaimed any other 
knowledge the But defendant still admits her 
signature. She only denies that exhibition the note she dis- 
claimed other knowledge the transaction. She avers she then said 
was paid. She was competent deny any part this conversation 
after the death the payee. But thereby she was not com- 
petent, under the guise telling the whole and true conversation, 
make affirmative evidence for herself facts (to wit, payment) 
prior payee’s death: Lorenzo Rinn al., Executors, 298 
Pa. 108, 148 53; Volkwein Volkwein, Ex’r, 146 Pa.Super. 265, 
A.2d 81: Her self-serving declaration was not made evidence. The 
plaintiff’s petition did not aver any statement admission her made 
before the death, nor any communication the 

Under the Competency Witnesses Act 1887, P.L. 158, 
el. (e), P.S. the surviving party contract cannot testify 
suit brought the the executors, except certain matters, 
concerning partners, promisors, actions ejectment, issues 
devisavit vel non, ete. The Act 1891, 287, P.S. 325, 
exception, that the surviving party competent witness 
any relevant matter occurring before the death the party, 
such relevant matter occurred the survivor and another 
person who testifies against the surviving party, such relevant 
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matter occurred the presence hearing the other living com- 
petent person. The defendant was incompetent under the Act 1887, 
and did not fall within the exceptions the Act 1891 (no one 
testified against the defendant any matter occurring between the 
deceased and the defendant), nor did she fall within the class cases 
such Weaver Welsh, 325 Pa. 571, 191 and Drob al. Adm’rs 
Jaffe, 351 Pa. 297, A.2d 407, which the Supreme Court ruled 
that where decedent’s estate seeking recover property allegedly 
the decedent, and the defendant possession bound 
admit such ownership, the defendant permitted testify that 
the property was transfered him security for debt. the 
present case property the possession the defendant involved. 

The order discharging the defendant’s rule open the judgment 
affirmed. 

Under rule court requiring that when warrant attorney more 


than ten years old, the holder must aver non-payment and have leave court 
enter judgment. 
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TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Beneficiary Entitled Adjusted Difference Between Surrender 
Value and Face Amount Policies 


Wodell John Hancock Mutual Life Insurance Company, Supreme 
Judicial Court Massachusetts, Rep. (2d) 469 

1917 insurance company issued five insurance policies insured 
who reserved the right change the beneficiary. May 13, 1944, 
the insured changed the beneficiary from the original name his estate 
and two days later surrendered the policies and received $2,845, their 
full cash surrender value. both these dates was insane. The 
insurance company, however, had notice his insanity and lack 
mental capacity perform legal act until after his death, which 
occurred August 25, 1944. 

report upon case stated brought the action before the Supreme 
Judicial Court where was stipulated that the amount recoverable, 
any, was $2,155. was held that the original beneficiary was en- 
titled recover that amount. The court pointed out that where the 
surrender value insurance had been paid, equitable result would 
brought about the policy were regarded reinstated and credit 
given the insurer for the surrender value, adjustment being made for 
premiums and dividends. allow the beneficiary recover the balance 
would avoid injustice the insurer crediting for what had 
paid and would protect the original beneficiary against the loss her 
rights through the irresponsible act the insured. Judgment was ac- 
cordingly entered the amount the stipulated damages. 


Establishment Domicile 


Ernest Hopkins Commissioner Corporations and Taxation, 
Supreme Judicial Court Massachusetts, September 12, 1946 


Where decedent was born New Hampshire and spent the greater 
part the year that state, maintained temporary residence 
Massachusetts matter convenience, and his family ties and gen- 
eral interests were New Hampshire, the lower court’s finding that 
decedent was domiciled New Hampshire and not Massachusetts, 
944 
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upheld the evidence. well settled that person may have 
residence one place and his permanent home domicil another. 
Domicile origin domicile acquired remains until new one 
acquired. 


Husband’s Curtesy Entitles Full Possession Premises 


Anastasia Anastasia, Court Chancery New Jersey, 
Atl. Rep. (2d) 879 

1912 intestate, who was then married defendant, became the 
owner fee certain premises Long Branch which she and her 
husband and their children afterwards occupied their home. In- 
testate died August 11, 1941 leaving her surviving her husband and 
five children. Since the death his wife defendant has continued 
possession the premises, occupying portion thereof himself and 
renting the remainder for which collecting the rents and out 
which maintaining the property. The issues presented the 
instant case are: First, What the estate interest the defendant 
the premises? And, Second, Has the right the exclusive pos- 
session the premises and the income therefrom? 

was held that defendant possessed estate the curtesy 
initiate during his wife’s lifetime. This ripened into curtesy con- 
summate upon her death. Defendant is, therefore, entitled freehold 
estate possession the premises for the remainder his own life, and 
not required account the heirs law. 


Meaning Words “Station Used Trust 


Hicks Jones, Court Chancery New Jersey, Atl. Rep. (2d) 894 


Testator executed his last will and testament April 19, 1936. 
died April 1939. left for testamentary distribution 
estate estimated value excess $800,000. After providing 
for annual income his mother the amount $1,200, and mak- 
ing certain provisions for his two sisters, testator directed that the 
income from the entire residue paid his wife for her life, stating 
further: “and case the income directed paid her any 
time shall insufficient, the opinion executors trustees, 
provide her with all the necessary comforts, conveniences and enjoy- 
ments life, suited one her station, then, and such case, 
give unto her much the principal estate the opinion 
said executors trustees may necessary for such purposes.” 
Decedant’s wife contended that, under the foregoing provision, she 
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was entitled whatever payments from principal she felt she re- 
quired for her comfort, convenience and enjoyment. She contended 
was obligatory upon the executors and trustees respect her wishes 
alone this connection. The fiduciaries sought determine whose 
judgment was control. 

was held that the testator contemplated continuation 
standard living which and his wife had deemed sufficiently 
desirable their circumstances and widow was not confined 
income measured actual necessities her support and maintenance 
nor were trust corpus and residuary bequests subordinated un- 
conditional and unrestrained overtures widow.. Testator did not 
want her engage enjoyments life “tinctured with extravagance, 
exorbitance and lavishment.” From all the facts, was con- 
cluded that testator wanted his wife continue her usual mode 
living, with the responsibility what constituted adequacy income 
accomplish this objective, resting upon the shoulders the executors 
and trustees. 


Power Surrogate’s Court Enforce Contractual Obligations 
Favor Estate 


Matter Schaeffer, Court Appeals, 294 24, Rep. (2d) 193; 
Law Journal, October 1946. 

The Surrogate’s Court Act does not confer upon the Surrogate’s 
Court jurisdiction direct person who not entitled share 
the distribution decedent’s estate pay contractual obligation 
the estate. The court may find that the debt exists and asset 
the estate, since has jurisdiction ascertain such assets, far 
may necessary order enable the court settle the accounts 
the legal representative. 

the instant case George Schaeffer, son the decedent, 
filed claim against the estate alleging that was indebted him 
the sum $19,962.20 for moneys paid the decedent upon his 
order. The administratrix filed petition for the judicial settlement 

her accounts and stated that George Schaeffer was indebted the 
estate and that the amount his indebtedness should determined 
the accounting proceedings. hearing the Surrogate’s Court, 
checks the claimant the order the decedent, which were 
used for the decedent’s personal expenses, were received evidence, 
proof the claim George Schaeffer, Jr., against the estate. 
Evidence was then admitted prove that the claimant was indebted 
the decedent. The decree the surrogate adjudged that the claim 
George Schaeffer, Jr., against the estate was disallowd the merits 
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and that the claim the estate against the said George Schaeffer, Jr., 
was allowed the sum $16,750. appeared that the relations 
the claimant and the decedent, his father, were intimate and affectionate. 
The decedent’s obligations were frequently paid the claimant’s checks, 
and the decedent times loaned money securities the claimant, 
but record was kept such transactions. There was evidence that 
the claimant was indebted his parents and his sister, connection 
with the purchase certain stock family real estate corporation. 
The decedent also kept notes his business transactions, which 
was stated that claimant owed the sum $16,750. 

The Appellate Division modified the decree the law and facts 
and affirmed modified. Modifying the order the Appellate 
Division and the decree the Surrogate’s Court, and affirming 
modified, the Court Appeals, opinion written Chief Judge 
Lehman, said: 

“The evidence insufficient support the finding that the appellant 
owes $16,750 the estate and that finding must reversed. The ap- 
pellant has challenged the finding not only the ground that 
not supported the evidence, but also upon the ground that the sur- 
rogate without power enforce purely contractual obligation. 
have held that the Surrogate’s Court Act does not confer jurisdiction 
direct person who not entitled share the distribution 
decedent’s estate pay contractual obligation the estate.” 


Transfer Mutual Benefit Society Not Gift For 
Purpose 


Societe Francais Bienfaisance Mutuelle State Controller, 
California District Court Appeal, 865 


Decedents conveyed certain real property incorporated society 
engaged furnishing members with hospital and medical care for their 
mutual profit benefit, and furnishing such services non-members 
business venture. Decedents reserved life estates upon agree- 
ment the society that would admit decedents its hospital 
life boarders, with all the privileges hospital care and treatment. 
holding that the value the property conveyed excess accom- 
modations and services furnished subject inheritance tax, the 
Court rules that the society was not engaged charitable public 


work and that the gift was not one for charitable purpose. 


the instant case the transfer was expressly made for their own 
benefit and one both had continued live longer they might 
have consumed all the benefits the transfer. Whatever was left after 
payment for their care and medical treatment the corporation was 


A 
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free use for its own benefit—free from any restrictions. was there- 
fore unrestricted gift noncharitable corporation limited only 
the condition that such portion the gift became necessary 
should expended solely for the benefit the grantors. 


Rights and Powers Co-trustees and Substituted Trustees 
Invest Funds 


Griesel’s Estate, Surrogate’s Court, Supp. (2d) 


the fourteenth paragraph her will deceased gave her trustees 
“and the survivor them” broad discretion the investment the 
trust funds. The concluding text that paragraph reads follows: 
“Tt not intention that the provisions this paragraph, other than 
that permitting Executors and Trustees their discretion sell 
retain any investment and securities which may die possessed, 
shall apply any substituted trustee who may appointed succeed 
Executors and Trustees named the next succeeding paragraph 
Fifteenth this Will, either them.” The two individuals named 
the fifteenth paragraph entered upon the administration the trust 
and the survivor them still acting trustee. the sixteenth 
paragraph deceased appointed corporate fiduciary “as substituted 
Trustee under this Will act Trustee thereunder, together with 
the remaining one said Executors and Trustees named said para- 
graph Fifteenth.” The corporate trustee has not yet qualified. The 
court asked construe the will and determine the extent the 
investment powers the corporate successor acting co-trustee with 
the individual fiduciary, and more specifically instruct the trustees 
their power invest non-legals and retain investments made 
the original trustees. 

The court pointed out that the duty invest the trust funds 
imposed law upon both trustees and the will does not attempt 
relieve either them this responsibility. Their rights and powers 
must therefore equal and commensurate with their responsibilty. 
Where there are two more trustees, their powers and authority are 
equal and undivided and can exercised only unanimous action. 
the absence express authority will the contrary, the 
duty testamentary trustees invest funds only 
authorized statute for trust investments generally. Since deceased 
has said that any successor trustee acting with one the original trustees 
may not deviate from the statutory guide, follows that co-trustees 
(other than those originally designated) will lack the power invest 
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The court holds further that the surviving trustee and the successor 
co-trustee have the power retain investments made the original 
trustees. Deceased has expressly given any substituted trustee the 
power sell retain any securities owned her the time 
her death. She gave her original trustees “and the survivor them” 
complete discretion make such investments “as they shall deem 
for the best interests the trust estates” whether not such in- 
vestments the character permitted trustees generally. The text 
the will necessarily implied power the original trustee and the 
successor retain the investments made, subject the usual rule 
vigilance and prudence. 


Surviving Husband Entitled Dividend Checks from Closed 
Bank 


Spellbrink Continental Nat. Bank and Trust Co.. Appelate 
328 App. 331 


Decedent wife died owning bank which had failed. 
After her death the issued dividend checks her name which 
were received, indorsed and cashed her surviving husband. Decedent’s 
administratrix claiming the husband’s indorsements forgeries, 
sought recover from the receiver. 

was held that the signing another’s name with intention 
defraud not forgery. The husband being the sole heir his wife 
the instant and all her debts having been paid, was entitled 
receive her whole estate; that her estate vested her surviving 
husband without proceeding probate. 


Trustees Permitted Pay Income Taxes Assessed Annuitant 


Old Colony Trust Co., Williams, Supreme Judicial Court Massachusetts, 
1946 Adv. Sh. 931 


Decedent’s will created trust pay annuity the testator’s 
son long lived. The principal the trust was used, 
necessary, and unexpended income was added the principal. 
There were gifts over after the son’s death. The will contained the 


following ‘‘From the income collected from the trust property, 


from the principal they deem best, the trustees may pay any and 
all taxes which may imposed upon the principal the 
trust 


was held that the trustees could pay Federal ineome taxes assessed 
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the income paid the beneficiary since this was within the discre- 
tionary power conferred upon the trustees. The was the 
opinion that the testator his will expressed intent authorize 
the trustees their discretion pay the son the annuity the 
stated amounts undiminished any tax imposed upon the net income 


Vested Remainder Subject Divestment 


Ricardo State Tax Commissioner, New Jersey Supreme Court, 
No. 258. 


Testatrix devised property her sister for life, with remainder over 
equal shares her two nephews their issue, or, case default, 
the heirs-at-law the life tenant. One the nephews predeceased 
the life tenant leaving son who also failed survive the life tenant. 
held that the devise the nephew created vested estate re- 
mainder, subject divestiture upon the happening certain con- 
tingencies which failed occur, and that subsequent transfers 
this vested estate under the law intestate succession are subject 
inheritance tax. 

The testatrix seemingly did not contemplate the deaths one 
the vested remaindermen and his only child during the life tenancy; 
and thus the first conditional limitation not applicable, for there was 
substituted devisee “in esse” when the life estate terminated. And 
the second conditional limitation was not met, for neither the vested 
remaindermen died without issue, although both predeceased the life 
tenant, and the children one survived the life tenant, and they 
concededly took their father’s share substitution. There was 
provision for divestiture the vested estate remainder where both 
remaindermen predeceased the life tenant, one leaving children who 
survived the life tenant and the other leaving child who did not. 
may well that this omission was purposeful. But that 
may the courts cannot supply defeasance clause omitted deliberately 
inadvertently through lack foresight contemplation. 


TAX DECISIONS 


Digest current decisions pertaining the law trusts, 
estates and gifts 


Adjusted Service Certificate Subject Estate Tax 


the Matter the Fixation the Estate Tax Upon The Estate 
Matthew Reilly, Deceased. New York Surrogate’s Court, 
Orange County, July 26, 1946 

Decedent, veteran World War held Adjusted Service Cer- 
tificate, the proceeds which became payable his estate upon his 
death subsequent maturity. Despite the provisions the Act 
Congress May 19, 1924, that the proceeds from such certificate 
shall not subject National State taxation, held that the 
New York estate tax not levy upon the property itself, but 
excise upon the right transmit that property through death. There- 
fore, the certificate includible decedent’s estate for estate tax 
purposes. 


Estate Tax Deductions Charitable Bequests 


The Marine National Bank Erie Commissioner, 


Decedent devised and bequeathed sums individual and 
charitable organizations, and left the residue his estate four 
cousins who were his only heirs law. died within days after 
the execution his will. This rendered the bequests 
charities subject being defeated the residuary legatees but did 
not render the will invalid. (Purdon’s Pennsylvania Statutes. Annotated. 
Title 20, section 195.) Carson’s Estate, 241 Pa. 117. The residuary 
legatees, the heirs the decedent, filed consents dated November 18, 
1942, (which was days after the death the decedent), the 
payment the charitable bequests the executor under the will 
accordance with its terms. The will, being valid, was admitted 
When the time came for the adjudication the executor’s 
accounts and the approval the distributions under the will the 
Orphan’s Court question was those who had right 
object regarding the validity the bequests the will the charities. 
The Orphan’s Court its decree distribution approved the will 
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its entirety, and the executor made all the distributions according 
the terms the will. Thus the bequests the charities did not 
fall into the residuary estate, and the executor distributed the 
residuary legatees the residue after making distributions the charit- 
able bequests according the will. 

The question whether the distributions charities were made 
petitioner under the decedent’s will. After careful consideration and 
examination decisions Pennsylvania courts, was concluded that 
the distributions were made under the decedent’s will under ad- 
judication the Court which had jurisdiction over the administration 
and construction the will. The sums paid the charitable organiza- 
tions did not pass the residuary legatees but passed under decedent’s 
will, and therefore the distributions fall within section 812 (d), and 
are deductible computing the amount the net estate. 


Effect Right Exhaust Corpus 


Petitioner’s husband died testate 1941 and left all his estate, 
consisting his one-half interest their community property, 
petitioner “for her uses and benefits whatsoever way manner the 
same may necessary for her care and comfort and support, during the 
remaining period her life.” The will then directed that after peti- 
tioner’s death, such portion the estate might remain should 
distributed equal shares the five children petitioner and 
decedent. 

was held that trust was created; that all the income from the 
property left decedent belonged petitioner, and addition she 
had the right consume much the property itself might 
needed for her comfort and support; and that petitioner taxable 
the income from the property 1942 and 1943. 


Invasion For Life Tenant’s Welfare 


Matter Walter Buell, Surrogate’s Court, 
Law Journal, September 1946 
Decedent, who died 1944, created testamentary trust, giving’ 
his sister life estate, with the remainder, after deducting certain 
specific bequests charity. Where the trustees were given 
discretionary power invade the principal for the welfare the sister, 
held that the invasion principal restricted fixed standard 
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based the sister’s prior way life, and the charitable remainder 
interest may deducted, depending upon the financial resources 
the life beneficiary and other relevant factors. Such interpretation 
the direction for invasion principal brings the instant case within 
the application and governed the Ithaca Trust Company case, 
namely, that the invasion principal restricted fixed standard 
based the widow’s prior way life. That the testator intended 
further evidenced the direction that principal invaded, provided 
the income beneficiary require help for the stated purpose “in excess 
income available.” 


Tax Deduction for Payments Under Separation Agreement Not 
Part Decree Court 


Maintenance payments made petitioner his wife under 
separation agreement not entered into incident judicial separation 
was held not deductible under Internal Revenue Code, section (u). 

its opinion the court said that the wife must 
legally separated from her husband under decree 
separate The payments question must have been 
subsequent such And they must discharge 
obligation ‘‘under such decree under written instrument incident 
such Even the last quotation use the 
word ‘‘such’’ define ‘‘separation’’ demonstrates that what was meant 
was not any legal separation, petitioner contends, but only one 
sort which reference has already been made the prior language, 
that is, separation consummated ‘‘under decree separate main- 
tenance.’’ 


Sale Residence Converted Into Income-Producing Property 


Thomas Commissioner, Tax Court, Memo. Docket No. 8858 


house which taxpayer occupied residence and later rented 
and sold was “used the trade business the taxpayer” and was 
not capital asset, defined Sec. 117 (a) (1). 

The Tax Court recently considered the same question Leland 
Hazard, No. 44. The that case were the same 
this case. the Hazard case respondent advanced precisely the same 
argument has made this case. was held that the rule still 
stands that “residential improvements real estate converted into 
income-producing property” used the trade business the tax- 
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payer regardless whether not engaged any other trade 
business, and are therefore excluded from the definition “capital 
assets” defined section 117 (a) (1). The case Leland Hazard 
controls the question presented. 


Power Invade Trust Corpus Case Sickness Other 
Emergency 


Estate Milton Budlong, Industrial Trust Company, Executor 

1929 decedent created, single instrument, separate trusts for 
the primary benefit his daughter and two sons, and another for the 
benefit his sister. Until his death 1941, served sole trustee 
the four trusts. His grandchildren were remaindermen the trusts for 
his children, with cross remainders the other trusts for the children 
the event the failure issue primary beneficiary, and with 
ultimate contingent remainders certain designated charities. The 
remainder the sister’s trust was distributable her death the 
trusts for the three children. 

Under the terms the trust instrument, decedent, long 
served sole trustee, could distribute accumulate and add corpus 
all any part the trust income, saw fit, except that the sister 
was entitled minimum annual payment $2,500. After his death 
resignation, his- successor trustee was required distribute all the 
trust income thereafter accruing the then income beneficiaries, and 
exactly $2,500 the decedent’s sister. The trust instrument also pro- 
vided that the trustee could, his discretion, from time time expend 
for the benefit income beneficiaries such amounts corpus were 
necessary case sickness other emergency.” Decedent made 
transfers property the trusts both prior and subsequent March 
1931. 1937 decedent created three additional trusts for his three 
children, with similar remainder provisions which retained, long 
acted sole trustee, the right distribute accumulate income. 
These trusts, however, did not provide for the invasion corpus 
case sickness other emergency. Decedent acted sole trustee 
these trusts until his death. None the transfers were made con- 
templation death, and decedent did not expressly reserve power 
alter, amend, revoke, terminate. 

was held that the 1929 trusts for the children, the power 
invade corpus case sickness other emergency, even was one 
retained decedent and not intended solely for successor trustee, 
does not amount power “alter, amend, revoke” within the 
meaning section 811 (d) (2) the Internal Revenue Code. 
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was held further that both the 1929 and the 1937 trusts, 


decedent, through the unlimited power distribute accumulate 


income, reserved “right designate the persons who shall possess 
enjoy the property the income therefrom,” within the meaning 
section 811 (c) requiring the inclusion his gross estate the value 
all property transferred the 1929 children’s trusts after March 1931; 
the value all property transferred the sister’s trust after that date, 
discounted however for the value the sister’s life annuity; and the 
value the entire corpora the 1937 trusts. was held further that 
part the value property transferred the 1929 trusts prior 
March includible the gross estate. 


Tax Deduction For Employer’s Contributions Pension Trust 


South Texas Commercial National Bank Houston Commissioner, 

Employer corporation created trust making itself the trustee, for 
the declared purpose creating fund out which pay retired 
employees pension. vested itself trustee complete discretion 
the amounts pension paid, the time payment, and the 
individuals receive such payment. 

was held that such arrangement too indefinite terms 
constitute “pension plan” required the applicable provisions 
Section 165, I.R.C., perequisite the exemption the trust 
from tax, and part the payments made petitioner trust 
during taxable years deductible under section (p), 


Statute Limitations Relevant Examination Taxpayer’s 
Books 


United States America United Distillers Products Corporation, 
Court Appeals, Second Circuit, Law Journal, 
Vol. 116 No. 61, September 21, 1946 

The provision section 275 (a) the Internal Revenue Code, 
barring the collection taxes after three years unless they have been 
assessed within that period, does not preclude examination corporate 
records for period more than three years past, since this general three- 
year limitation modified the provision section 275 (c) which 
authorizes collection any time within five years case where the 
taxpayer has omitted from gross income sum exceeding per cent. 
the amount reported. 


956 THE BANKING LAW JOURNAL 


search and seizure, within the meaning the Fourth Amendment, 
the records directed produced are clearly essential thorough 
tax investigation and the examiner must have them simultaneously 
his possession order check its entirety any single transaction. 
requirement that corporation leave the tax office, twenty-five 
miles away, its books containing its current well past accounts, 
for investigation possibly four months, duration not 
deemed unreasonable when agents the Bureau Internal Revenue, 
who attempted carry investigation the place business 
the corporation, were provided with cramped and inadequate ac- 
commodations and employees the corporation persisted interfering 
with their activities. 


Valuation Voting Trust Certificates 


Katz Collector Internal Revenue, District Court, 
Missouri, Nos. 3447, 3448 

Donors valued gifts voting trust certificates discount 
off the regular market price the underlying common stock. 
The certificates represented shares trust formed for the benefit 
certain employees, consisting common stock the company 
purchased the market. Where the reported value was con- 
formance with the prevailing market price, established the 
management the company acquiring certificates from employees 
who had terminated their employment, held that the certificates 
were properly valued for gift tax purposes. The Commissioner’s con- 
tention that the certificates’ value was the same that the under- 
lying common stock rejected. 


Taxability Trustee 


Eleanor Funk Commissioner, Tax Court, No. 102 


Petitioner was the sole trustee trusts set her husband. 
Petitioner was given the absolute power pay, her own discretion 
and not subject the control her husband any other person, 
all part the trust income herself her husband, accord- 
ance with their respective needs, which she was the sole judge, and 
accumulate any undistributed balance. 

was held that the petitioner taxable under (a) 
all the trust income whether not she distributed all the income 
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herself. Mallinckrodt Nunan, 146 Fed. (2d) and Stix Com- 
missioner, 152 Fed. (2d) 562 followed. Although sections 161 and 162 
set scheme for taxing trust income the trustee beneficiary, 
beneficiary may, nevertheless, have such unfettered command over 
the income corpus trust that taxing the income him his 
own under section (a) justified. may true that the amount 
command over the income order warrant the imposition the tax 
different for beneficiary than for grantor. But this Court 
out Elsie Emery, 1006, speaking through Judge Black, the 
appellate courts are agreed that where “the taxpayer beneficiary, acting 
alone and without the concurrence any one else, had the right 
acquire either the corpus income the trust any was 
rightfully taxable the owner the income under section (a). Mal- 
linckrodt Nunan, 146 Fed. (2d) Hence, the right require either 
the income corpus paid himself has been held sufficient 
for the taxation the beneficiary trust under section (a). Wheth- 
the beneficiary exercises this right is, course, not important. 


Transfers Taxable Part Gross Estate 


Estate Charles Thorp Commissioner, 


Where trust created 1918 the decedent contained power 
decedent terminate the trust cutting off the remainder interest 
upon the request the life beneficiaries, was held that the value 
the remainder interests transferred were includible decedent’s gross 
estate under section 811 (d) The application said section 
does not infringe the due process clause the Fifth Amendment. 

Petitioners contend that such action erroneous for two reasons, 
wit: (a) the decedent did not reserve himself power termination 
within the meaning the section; and (b) held power 
terminate, retroactive application section 811 (d) (2) would 
violate the due process clause the Federal 

The court found merit either these contentions. Under 
paragraph “6” the trust instrument the request terminate was 
initiated the life beneficiaries, but the termination could 
consummated only the act the settlor. The trust instrument 
reserved the settlor, during his lifetime, the right control the vital 
act necessary terminate it. The reservation such power clearly 
subjects the transfer the provisions section 811 (d) (2) the 
Code. Commissioner Estate Holmes, 480. The power 
terminate affected only the remainder interests. Since the exercise 
such power could cut off those interests, their transfer was not com- 
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plete until the death the settlor put end its existence. Hence, 
there here present retroactive application section 811 (d) (2) 
and the due process clause the Fifth Amendment not infringed. 
Porter Commissioner, 288 U.S. 436; Commissioner Estate 
Holmes, 326 U.S. 480; Union Trust Co. Pittsburgh Driscoll, 188 
Fed. 152. 


Insurance Transferred Trust 


Estate Augusta Davidson Commissioner, District Court 
Appeals, Tenth Circuit, No. 3330 

decedent irrevocably assigned all her interest certain 
insurance policies her life trust. The trustee was collect the 
proceeds upon her death, which occurred 1941, and distribute them 
for the benefit her close relatives. The trustee also was use the 
cash fund thus created for the purpose purchasing assets from 
decedent’s own estate order facilitate the payment remainders 
due relatives decedent’s husband, under bequests that she had re- 
ceived from him. the same time that decedent transferred the 
policies, she executed her will providing for disposition her residuary 
estate the same beneficiaries those taking under the insurance 
trust. The premiums for the insurance policies were paid decedent, 
with the beneficiaries authorized pay them the event that she 
failed so. Although decedent was good health the time 
the policies were transferred, the Tax Court’s finding that the transfers 
were contemplation death held sustained substantial evidence 
and the insurance proceeds, therefore, are includible the gross estate. 
The will and trust instruments are considered “as integrated parts 
single plan, testamentary nature, for the disposition decedent’s 
estate take effect her death,” accordance with her practice 
extending over period years render financial help her close 
relatives. 


AND FINANCE 


Edited OSCAR LASDON 


Interest Rates and 
Security Programs 


HEAP money and low interest 
rates are having decided 
impact the cost retirement 
and security programs millions 
American families. Also ad- 
versely affected are institutions 
serving the public welfare, such 
schools, churches, hospitals and 
charitable institutions. Activities 
these groups are closely related 
their income from investments. 
Today, because interest rates 
are low, dollar that has been 
saved and invested brings 
smaller return and grows more 
slowly than ever before. Because 
the earning power savings has 
declined, family protection pro- 
grams and retirement plans have 
been adversely affected. 

Take pension 
funds cases point. These 
funds are based fundamental 
building up, 
over period years, sums 
money which may used pro- 
vide specified benefits the in- 
dividual. There continuous 
policy investment and re-invest- 
ment principal and income; the 
earning power these monies de- 
termines, great extent, the 
annual contributions which em- 
ployers and employees must make 
provide the benefits 


curity for which the programs 
have been established. 


Now these funds are planned 
grow calculated rate, and 
when this calculated rate not 
achieved because prevailing 
credit ex- 
actly what has been happening 
over the last few years—adjust- 
ments become necessary. this 
connection, there are two alterna- 
tives. One make the partici- 
pants pay greater contributions 
make for the lower return 
savings; the other cut the 
benefits. And the second al- 
ternative—reduction benefits— 
undesinable because the re- 
duced purchasing power the 
dollar, the first alternative be- 
comes mandatory. 


The New York State Retire- 
ment System, for example, has 
110,000 members who are state 
and municipal employees. This 
fund went from per cent 
per cent basis three years ago. 
result, new members are now 
paying nearly one-third more 
than old members for the same 
benefits. Cost the State has 
also increased. Similar changes 
have been instituted the Los 
Angeles Teachers’ Retirement Sys- 
tem. 

the field banking, the Fed- 
eral Reserve System has had 
similar experience. Two years 
ago, changed the basis its 
pension and annuity plan from 
per cent per cent. The Re- 
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serve System then made lump 
sum contribution the fund 
compensate for the loss the 
earning power investments, and 
the same time increased the 
cost participants that the 
same benefits might maintained. 

These are but few examples 
the cost, one vital sector 
the national economy, the re- 
cord low level interest rates. 

addition, many institutions 
rely heavily income from in- 
vestments for the services which 
they render the community. 
Educational, charitable, and so- 
cial welfare organizations have 
been affected the decline 
interest rates. illustration, 
the activities the Carnegie Cor- 
poration, which devotes its invest- 
ment income education, social 
welfare and research, have been 
seriously affected. 

its recent report, the Car- 
negie Corporation reported 1945 
income invested funds 
slightly less than million. 
way contrast, 1932, total 
income was excess $6.6 mil- 
lion. Thus, the Corporation’s in- 
come 40-per cent lower today 
than was years ago. Accord- 
ingly, the report states that the 
trustees “are convinced their 
obligation discontinue many 
continuing recurrent grants 
well limit the number and extent 
new ones.” 

the New York City Board 
Higher Education, indicates that 
the average rate income earned 
university and college endow- 
ment funds has declined about 
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1938, the average rate 
investment income earned the 
institutions covered the 
study was 4.36 per cent. 1944, 
this rate dropped 3.81 per cent. 
Institutions with large holdings 
Government and other 
edged securities earned less than 
per cent their total invest- 
ments. 


Estate 


Maple Harl, chairman 
the Federal Deposit Insurance 
Corporation, has advised insured 
banks dispose their real es- 
tate holdings the close 1947. 
the semi-annual report the 
FDIC, Mr. Harl cautions banks 
exercise great care making 
rcal estate loans current prices. 
Such policy, remarks, would 
aid avoiding the “mistakes 
earlier years” which resulted 
the acquisition “other real es- 
tate.” 

the last ten years, may 
observed, insured institutions have 
reduced their holdings real es- 
tate per cent. This ex- 
cludes, course, bank premises. 
June 1946, insured 
eommercial banks owned only $25 
million real estate. This figure 
compares with more than $500 
million 1936 and $307 million 
June 30, 1941. 

The first six months this 
year witnessed increase 
more than billion the real 
estate loans insured banks. 
Mr. Harl’s warning note recalls 
that, the early years deposit 
insurance, banks accumulated 


large inventories real estate 
through foreclosure. 

Since January 1934, when 
the FDIC commenced operations, 
the Corporation has accumulated 
$704 million surplus. From this 
date until June this year, 
total income amounted $777 
million; this total $516 million 
represented assessments paid 
member banks, $159 million was 
interest investments, and 
million was income from “other 
sources.” expenditures 
during this same period were $73 


million, which $43 million 


for operating expenses. The re- 
mainder comprised net deposit 
insurance losses incidental 
expense connected 
losses. 
total 401 insured banks 
have been closed since the begin- 
ning deposit insurance. Three 
institutions were ultimately taken 
over other insured banks with- 
out the help the FDIC; the 
others, with deposits $505 mil- 
lion, were liquidated merged. 
During the 1945-46 fiscal year, 
insured bank has required sup- 
port. its entire history, the 
FDIC has disbursed $301 million, 
which estimated recovery 
$271 million, per cent. 


Prosperity Formula 


Key requirements program 
for prosperity are termination 
the war emergency, well leg- 
islation that would 
union abuse the right strike, 
according Murray Shields, 
vice-president the Bank the 
Manhattan Company New 
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York City. Other requirements 
are the liberation the security 
markets that new funds may 
supplied for business, and the 
balancing the national budget 
low level expenditures. 

Speaking before the Associated 
Industries Massachusetts, Mr. 
Shields pointed out that termina- 
tion emergency war powers was 
order, considering the fact that 
the war has been over for more 
than year. labor unions, 
said that was “just common 
sense that unions should re- 
quired live their con- 
tracts” and that the “whole coun- 
try needs sure that trumped 
meetings, unrepresentative 
union committees and fake elec- 
tions will not used force 
strike.” 

far alleviation SEC 
restrictions security markets 
are concerned, Mr. Shields ob- 
served that the Commission seemed 
sense that some changes are 
needed. also remarked that 
relaxation Reserve 
regulation margin restrictions 
was order, since borrowing 
securities not always for 
speculative purposes. Unneces- 
sary Government expenses must 
eliminated, that the budget can 
expenditure and lower corporate 
and individual income tax rates 
can effected. 

This country the greatest 
industrial power the world, the 
bank economist stated, but 
threatened with another depres- 
sion, well social and eco- 
nomic maladies, that could make 
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second rate economic power. 
The post-reconversion period, 
predicted, would witness high pro- 
duction, intense competition, 
high degree instability (to 
which the Government times 
will contribute) and high level 


prices, except agricultural 
prices. 
1929?” 


Under this caption, the London 
Economist discusses this year’s 
break the American securities 
market. The basic explanation 
the decline, pointed out, 
the fact that some observers think 
that the prospects American 
industry have taken turn for 
the worse. 

The big question about the 
American economy, according 
the Economist, simple one. 
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the volume demand for 
the products American indus- 
try keep the level that 
necessary maintain reasonably 
full employment?” During the 
war years, observed, the 
American community discovered 
that could produce far more 
wealth than had ever produced 
before. And now the question 
whether the flow peacetime de- 
mand can rise “sufficiently quickly 
take the place war expendi- 
tures” sustaining the level. 
production. 

Over the short-term, the answer 
“Yes,” since peacetime demand 
has already done so. The De- 
partment Commerce authority 
for the statement that the war 
economy was practically fully 
liquidated the second quarter 
this year. Conspicuously ab- 
sent has been the mass unemploy- 
ment which had been freely pre- 
dicted. 

Obviously, the real test yet 
come. The Economist remarks 
that the real test the main- 
tenance full employment after 
the non-recurring pent-up 
mand has been worked off. But 
the Economist feels that sub- 
stantial change present trends 
over the next six nine months— 
all upward and inflationary—is 
not likely. “If there sharp 
break Wall Street Septem- 
ber, 1947,” the publication notes, 
“it will time fear the worst 
hardly yet.” 


Bank Earnings 


Operating income insured 
commercial banks will rise some 
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per cent, about $500 mil- 
lion, the three year period 
1946-7-8. This projection 
bank earnings contained 
study the Bankers Trust Com- 
pany New York. 


course, this forecast 
based upon certain assumptions. 
The main assumptions upon which 
the forecast predicated are 
that: 

The Federal budget will 
balanced during the remainder 
1946, and that small surplus 
will prevail 1946 and 1947; 
also, that the Treasury will con- 
tinue retire debt, although 
reduced rate; furthermore, that 
will sell from billion 
billion long-term bank ineligible 
bonds each the years 1947 
and 1948. 

Business activity will aver- 
age relatively high level 
through 1948, notwithstanding 
possible fluctuations. 

There will runaway 
inflation collapse, 
though prices may fluctuate mod- 
erately. 

Interest rates will remain 
comparatively stable present 

This rise bank earnings 
estimated despite the forecast 
obligations $22 billion. 
anticipated that this reduction 
will partially offset increases 
$1.5 billion other securities 
and billion loans outstand- 
ing. 

The Bankers Trust Company 
explains the expected gain op- 
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income “by the fact that 
the decline Government security 
namely loans brokers and deal- 
ers and others for purchasing 
and carrying securities, will 
more than offset, from earn- 
ings viewpoint, substantial 
growth higher rate loans, es- 
pecially real estate and consumer 
loans. 

the three-year term, operat- 
ing expenses are expected rise 
more than $400 million, 
nearly per cent. This will stem 
from increase number 
personnel, and larger outlays for 
services, supplies, equipment, sal- 
aries and wages. Nevertheless, 
expenses should rise somewhat less 
than earnings. Accordingly, “net 
current operating earnings” be- 
fore taxes are expected in- 
crease each year covered the 
survey. “Net current operating 
earnings” are expected 
about $980 million 1946 and 
about billion 1947 and 1948. 
These amounts compare with 
total $960 million 1945. 

However, net profits, after giv- 
ing lower tax rates, are ex- 
pected decrease significantly 
from the 1945 peak $906 mil- 
lion. Anticipated net profits 
1946 are placed about $800 
million; for 1948, net profits are 
estimated $700 million, 
per cent less than 1945. 

Decline net profits will result 
from substantial drop non- 
operating earnings, arising from 
sharp cut recoveries and 
profits securities. 
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BANKING INFORMATION 


this department present for the convenience our 
subscribers topical index the current literature banking— 
articles, books, pamphlets, speeches, etc. 


AGRICULTURAL CREDIT 
Pamphlet 

EFFICIENCY FACTORS FOR SOUTH 
DAKOTA FARMS AND RANCHES. 
Huron, South Dakota Bankers 
Association. 1946. Pp. 15. Sets out 
“good standards” size business, 
labor, efficiency, crop organization and 
livestock efficiency for six types farms 
ranches the eight agricultural areas 
South Dakota. 


BANK AUDITING 
Article 
HOW AUDIT INDIVIDUAL AND 
Sinclair. Bankers Monthly. October, 
1946. Pp. 512. Describes audit con- 
trol plan used the auditor the 
Northwestern National Bank, Minne- 
apolis, Minn. 
BANKING BUILDINGS 
Articles 
WELL PLANNED WORKING QUAR- 
TERS. Joseph Wilkinson. Bank- 
ing. November, 1946. 78. How 
improve working efficiency change 
floor plan. 


NEW DEVELOPMENTS BANK 
QUARTERS. Harry Odle, Bur- 
roughs Clearing House. October, 1946. 
24. Tells about drive-in “auto banks,” 
color engineering, radiant heating, styling 
the community pattern, deco- 
rative ideas, improved executive quar- 
ters, and current tendencies exterior 
design. 


BANK COST ANALYSIS 
Book 
THE INSTALLATION AND OPERA- 
TION PERPETUAL COST 
ANALYSIS SYSTEM FOR THE ME- 
DIUM SIZED BANK. Clarence 
Scriver. Cambridge, Mass. Bankers 
Publishing Company, 465 Main Street. 
1946. Pp. 64. $3.50. Increased com- 
petition business has for many years 
steadily decreased the margin profit 


964 


point where has become abso- 
lutely essential that business know its 

For years banks have become more 
and more insistent their borrowing 
customers should operate under the most 
up-to-date methods including the installa- 
tion satisfactory cost accounting pro- 
cedure. 

spite banks have done little 
own order determine their own in- 
efficiencies correct inadequate 


charges. 

This new book tells how set and 
operate perpetual monthly cost 
accounting system which may used 
constantly bank management de- 
termine policies and fix charges that will 
enable the bank operate profitably 
spite changing circumstances. 


BRANCH BANKING 
Article 

INTER -OFFICE ACCOUNTING. By. 
Holgate. Bankers Magazine 
(London) October, 1946. 17. Large 

units banking tend become un- 
wieldly, calling for efficient means 
control. Shows how various European 
banking systems operate this respect. 

CONSUMER CREDIT 
Directory 

CONSUMER INSTALLMENT LENDING 
DIRECTORY. New York: Consumer 
Credit Department, American Bankers 
Association, East 36th Street. 1946. 
Pp. 308. Available members ABA 
cost. This directory brings together 
for the first time the names approxi- 
mately 10,000 banks located every 
section the United States which make 
installment loans finance dealers and 
individual purchasers durable con- 
sumer goods and services. More than 
7,000 these banks have their 
readiness act collecting agents for 
other banks the servicing out-of- 
state loans and “skip” 
accounts, 
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DEPOSIT INSURANCE 
Article 
YOUR DEPOSITORS ARE INSURED. 
Maple Harl. Mountain States 
Banker. October, 1946. The 
chairman the Federal Deposit Insur- 
ance Corporation explains how that cor- 
poration serves counsellor, guide, ad- 
visor and stabilizer America’s banks. 


INFANTILE 
PARALYSIS 


INTERNATIONAL ECONOMIC POL- 
ICY AND THE FUTURE BUSI- 
NESS. Winthrop Aldrich. New 
York: Chase National Bank. “The 
essential elements constructive 
economic policy include the reduction 
trade barriers, the stabilization foreign 
exchanges, the removal exchange con- 
trols current account transactions, 
and the formulation beneficial foreign 
lending policies.” 


FEDERAL RESERVE MARCH DIMES 


Pamphlet JANUARY 15-30 
TRADITIONAL BANKING CONTROLS 
VS. FEDERAL RESERVE RECOM- 
Lee. New York: Economists National sellers’ market, which would have pro- 
Committee Monetary Policy, Madi- found implications for the users well 
son Ave. 1946. Pp. 10. criticism the suppliers long and short-term 
the proposals the Federal Reserve credit.” 
Governors expand credit controls. LOANS 
Articles 
FOREIGN BANKING FLY WHILE YOU BUY. Bliss Isely. 
Book Banking. November, 1946. Dis- 
CHINA’S NATIONAL INCOME, 1931-86; the financing airplane pur- 
ung Liu. Washington 
$1. factual study China’s produc- PRINCIPLES SMALL 


tion and consumption Chinese 
trained methods statisti Bankers Monthly. October, 1946. 


comparison 483. Gives some case histories loans 


China with those the small business based primarily the 


borrower’s character and the ability 
INVESTMENTS the business management. 


Article MONETARY REFORM 
HOW DEVELOP INVESTMENT Article 


Ralph Fairchild. MONETARY REFORMS 


Bankers Monthly. October, 1946. 
506. Good investment policies are based 


investment Europe was followed wave 
Pamphlet monetary reforms which were usually 
INFLATION, INTEREST RATES AND part general program aimed 
INVESTMENT POLICY. Murray averting curbing upward spiral 
Shields. New York: Bank the Man- prices and incomes. this article the 
hattan Company. Pp. 16. 1946. “After author discusses recent developments 
years buyers’ market for credit, various European countries. 


MONEY 
Pamphlet 
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PRIVATE BANKING SYSTEM 
Pamphlet 


YOUR MONEY. Walter THE STATE AND THE PRIVATE 


Spahr. New York: Economists’ National 
Committee Monetary Policy, Madi- 
son Avenue. Gratis. 1946. Pp. 36. 
Designed give understanding 
the essentials our money and monetary 
structure basis for understanding 
the major monetary issues which have 
been and are still being fought over 
monetary economists, Congress, the 
eral Administration, ‘and others. 


MORTGAGES 
Articles 

THE HANDLING INSURED MORT- 
GAGES. Lester Thompson. In- 
sured Mortgage Portfolio, Third Quarter, 
1946. 10. Deals with payment 
full insured mortgages prior their 
maturity, circumstances under which ad- 
justed (prepayment) premiums are col- 
lected, and the reports the FHA. 


PENSION PLANS 
Article 

PENSION PLAN FOR FINANCIAL IN- 
STITUTIONS. Willard Case, Jr. 
Trusts and Estates. October, 1946. 
Explains how the Pennsylvania 
Company for Insurances Lives and 
Granting Annuities, Philadelphia, has 
developed Pension Trust Plan for 
Financial institutions which may 
utilized any bank regardless size. 


PERSONNEL 
Articles 

EMPLOYEE-MANAGEMENT PARTICI- 
PATION. Trusts and Estates. October, 
1946. Tells how one bank has 
adopted new program for employee- 
co-operation through the 
use junior advisory board. 


EXPERIENCES DEVELOPING EF- 
FECTIVE PERSONNEL PROGRAMS. 
Leslie Curry. Bankers Monthly. 
October, 1946. 487. Considers job 
evaluation, salary standardizations and 
merit rating. 


POSTWAR BANKING 
Article 

POSTWAR TRANSITION BANK- 
ING. Federal Reserve Bulletin. Oc- 
1946. 1097. Conversion 
banking from war financing peace- 
time basis resulting 
changes the banking and credit situa- 
tion. 


BANKING SYSTEM. 
Browaldh. Stockholm, Sweden: Svenska 
Handelsbanken. discussion state 
bank control Sweden. 


PUBLIC RELATIONS 
Article 


PACKAGING YOUR BANK STATE- 


MENT. James Draper. Banking. 
November, 1946. 37. How make 
bank’s annual report instrument for 
improved public relations. 


SERVICE CHARGES 
Article 


COMPENSATING BALANCES ARE 


MORE PROFITABLE THAN 
CHARGES. Ware. Bankers 
Monthly. October, 1946. 485. Large 
balances offer more opportunity for earn- 
ings—so the profit objective should 
get more large balances. 


STATISTICS 
Book 


GOVERNMENT STATISTICS FOR 


Hauser and Leonard. New York. 
John Wiley Sons, Inc. 1946. Pp. 
$5.00. Access the vast array 
factual data assembled the Federal 
Government facilitated the editors 
this volume. Systematized information 
prime importance businessmen 
throughout the country, and this text 
find complete outline just what 
available, the agencies from which 
can obtained, and ways which 
such information can applied busi- 
ness and economic problems. 

Individual sections deal with statistics 
and information relating manufactur- 
ing, mineral, agricultural, and wholesale 
and retail trades. National income, 
money and credit, prices, and other finan- 
indicators are also dealt with de- 
tail. 

The business and financial economist 
will find this work labor-saving refer- 
ence great practical utility. 


TRUSTS 
Article 


KEY ROLES ESTATE ANALYSIS. 


Heman Powers. Trusts and Es- 
October, 1946. Explains 
the relation estate analysis the 
practice law, life underwriting and 
the trust business. 
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GRANDPA 


MOTHER 


NEPHEW SON 


one gift would please them all 


matter what their tastes That gift United States 
their hobbies their likes Savings Bond. 

likes there’s one gift that will This Christmas, put least one 
please them Christmas time,each Savings Bond under the tree for 
and every one. someone you love. 


Contributed this magazine co-operation 
with the Magazine Publishers America public service. 
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UNCLE AUNT GRANDMA 
FATHER 
DAUGHTER 
Counet’® 
Di 


First, cut off all your pockets. carrying your 
money your hand you will—1. spend it, 

lose it, get taken from you—quicker! 
Also avoid piggy banks and sugar bowls. The 
kiddies are victimized such devices, often 

saving quite bale moolah. And shun budgets! 
dust buy anything you don’t particularly hate. 


Above don’t buy any Savings Bonds 
you do, it’s impossible not save money! 
These gilt-edged documents pay fat 
dollars for after only years! There even 
insidiously easy scheme called the Payroll 
Savings Plan which you buy bonds 
automatically. Keep and you may even 
find embarrassed regular income! 


BONDS 
SAVINGS 


with the Magazine Publishers America public 
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